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Résumé

D ans le cadre du débat autour de la 
« crise des réfugiés » en Europe, l’idée 

de créer un système structuré commun de 
mobilité sécure et légale en faveur des de-
mandeurs d’asile internationaux gagne en 
importance dans l’Union européenne. Après 
un aperçu général des discussions actuelles 
en matière de politiques publiques, cet ar-
ticle  fournit une analyse et une évaluation 
des diférentes mesures adoptées par l’Union 
européenne avec l’objectif de garantir une 
alternative aux formes de migration les plus 
dangereuses et irrégulières, en se concen-
trant, en particulier, sur les programmes de 
réinstallation, développement régional et 
protection, et sur les visas de type humani-
taire. Les initiatives individuelles mises en 
place par certains États membres sont aussi 
considérées, surtout les programmes natio-
naux d’admission humanitaire et l’exemple 
italien des « corridors humanitaires ». 
L’article  conclut en analysant les diférents 
facteurs, de nature politique, juridique et 
pratique, qui ont contribué à la maigre réus-
site des initiatives européennes communes, 
remarquant que, à ce jour, les demandeurs 
d’asile internationaux ont encore très peu 
d’options pour arriver en Europe de manière 
légale et sécure.

Abstract

I n the framework of the debate about the 
so- called refugee crisis in Europe, the 

idea of creating a common structured sys-
tem of safe and legal mobility in favour of 
international protection seekers is increas-
ingly gaining prominence within the Euro-
pean Union. Following an overview of the 
on-going policy discussions, the article  pro-
vides an analysis and an evaluation of the 
various measures adopted by the European 
Union as an attempt to guarantee an al-
ternative to irregular and perilous forms of 
migration, focusing, in particular, on reset-
tlement, regional development and protec-
tion programmes and humanitarian visas. 
Individual initiatives put in place by some 
Member States will also be considered, fo-
cusing on national humanitarian admission 
programmes and, in particular, on Italy’s 
example of the so- called “humanitarian cor-
ridors”. he article  concludes by analysing 
the diferent factors – of political, legal and 
practical nature – which have contributed to 
the scarce success of the European common 
initiatives, pointing out that, to date, inter-
national protection seekers have still very 
few legal and safe mobility options to reach 
Europe.
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I. Introduction: the European response  
to the so- called “refugee crisis”

In his State of the Union Address 2017, when illustrating results and future 
perspectives of the European migration policy, the President of the European 

Commission Jean- Claude Juncker airmed: “Europe, contrary to what some say, 
is not a fortress and must never become one. Europe is and must remain the con-
tinent of solidarity where those leeing persecution can ind refuge… We will also 
work on opening up legal pathways. Irregular migration will only stop if there is a 
real alternative to perilous journeys”.1

President Juncker’s reference to the opening of legal pathways recalls the inten-
tion to introduce an organic and structured system of safe and legal mobility in 
favour of international protection seekers as an efective remedy to the increasing 
migratory pressure in Europe. In recent years, indeed, migration has rapidly 
emerged as a common and long- lasting challenge for the European Union (“EU”) 
and its Member States, gaining prominence as one of the main priorities on their 
political agenda: among the possible envisaged actions to be taken, European 
institutions, in particular, have constantly insisted on the opportunity to open 
and reinforce legal avenues for asylum seekers. his objective, however, has not 
received the adequate inancial and political support in order to be efectively 
relected in practice.

So far, indeed, the EU migration policy has mainly taken the form of a robust 
operational approach to migratory lows, with a predominant focus on areas 
considered as key- sectors for the reduction of the migratory pressure: operational 
border management, internal security and surveillance activities. In synthesis, 
as the European Commission itself has recently airmed, the European common 
response to the so- called “refugee crisis” has so far aimed – and, apparently, will 
aim, also for the future  – at three main objectives: security at borders, better 
management and control within borders and stability beyond borders.2 he 
security- driven approach and the securitisation process of European external 
borders are well- exempliied by the creation of the European Border and Coast 
Guard Agency, established and operationalized in less than one year.3

1 President Jean- Claude Juncker’s State of the Union address 2017, “wind in our sails”, 13  September 2017, 
(SPEECH/17/3165).
2 See the Opening remarks of First Vice- President of the European Commission, Frans Timmermans, on the occa-
sion of the press conference on the way forward for EU migration policy, of 7 December 2017 (SPEECH/17/5166).
3 he Commission proposal for a new border agency was presented in December 2015 with the so- called “border 
package” [COM(2015)671 inal]; only 9 months later, on 14 September 2016, the regulation establishing the Euro-
pean Border and Coast Guard Agency was approved by the Council and the European Parlialment [Regulation (EU) 
2016/1624] and, on 6 October 2016, the new agency was oicially launched and operationalised. On this subject 
see, among others, S.  Carrera, L.  Den Hertog, “A European border and coast guard: what’s in a name?”, CEPS 
Paper, No. 88, March 2016; S. Carrera, S. Blockmans, J.-P. Cassarino, D. Gros, E. Guild, “he European border 
and coast guard, addressing migration and asylum challenges in the Mediterranean?”, CEPS, 2017; H. Rosenfeldt, 
“Establishing the European Border and Coast Guard: all-new or Frontex reloaded?”, EU Law Analysis, 16  October 
2016; V.  Meissner, “he European Border and Coast Guard Agency Frontex beyond Borders  – the Efect of the 
Agency’s External Dimension”, TARN Working Paper, Series 16/2017, December 2017.
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While considerable political and inancial energies have been spent in the reinforce-
ment of border controls and in the ight against irregular migration, very little has 
been done with regard to the creation of a common, efective and reliable system of 
legal and safe entry for protection seekers. he EU, indeed, is equipped with a rather 
elaborated legislation concerning the entry and the stay of third country nationals 
on its territory, with several directives and regulations on various aspects such 
as the legal status of non-EU citizens, their reception conditions and the proce-
dures for the examination of their applications for international protection. On the 
contrary, there is not a comprehensive, organic and clear EU legislative framework 
regarding legal and safe access to international protection.

In other terms, EU law seems to provide for what a Member State shall do after 
the entry of the asylum seekers on its territory, without regulating, however, how 
they can legally access the EU and what they shall do before moving to Europe in 
order to seek to obtain international protection there. In this way, without the 
availability of concrete and accessible options to enter the European territory in a 
safe and digniied manner, the right to asylum, despite being explicitly recognised 
in EU primary law,4 risks to remain purely theoretical.

his article will attempt to demonstrate the insuiciency and the inadequacy of 
the EU’s approach to the issue of legal entry channels for asylum seekers, high-
lighting in particular that, so far, there has been a large gap between assertions 
of the willingness to open safe mobility options in theory and their relection in 
practice. In this sense, President Juncker’s statement of Europe as “the continent 
of solidarity” begs the question of whether, with regard to refugees and asylum 
seekers, the EU’s purpose to ofer a signiicant contribution to the implementa-
tion of the principle of international solidarity and fair sharing of responsibility 
was ever efectively relected in practice. he article will pursue this question by 
providing an analysis and an evaluation of the various measures adopted by the 
EU as an attempt to guarantee legal and safe mobility options for international 
protection seekers.

In order to address this research question, the article will irst provide an over-
view of the recent and on-going policy discussions on legal channels to access 
protection in the EU, both at the international (section  II) and European level 
(section III). he main aim of these irst sections will be to point out that the issue 
of the lack of a structured and credible system of legal avenues for asylum seekers 
in the EU is not new, as many international actors – and also the European insti-
tutions themselves  – have already and repeatedly expressed their concern for 
the matter, calling for the need to increase and develop the availability of legal 
channels to safely enter the EU. As a consequence, the need and the urgency of 

4 he Charter of Fundamental Rights of the European Union guarantees the right to asylum under its Article 18, 
which reads: “he right to asylum shall be guaranteed with due respect for the rules of the Geneva Convention of 
28  July 1951 and the Protocol of 31  January 1967 relating to the status of refugees and in accordance with the 
Treaty establishing the European Community”.
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opening legal and safe pathways to the EU have become a recurring topic in the 
rhetoric of European institutions.

Moving from words to actions, the following sections will examine the EU’s 
attempts to address in practice the problem of the lack of legal mobility options 
for protection seekers by analysing the diferent European initiatives put in place 
in this sense. To that end, the analysis will speciically focus on resettlement 
(section IV. A), regional development and protection programmes (section IV. B) 
and humanitarian visas (section IV. C). Each section will provide a critical evalua-
tion of the speciic protection tool, in order to assess whether it might be consid-
ered as a successful efort by the EU for the opening of credible alternatives to 
irregular migration.

Besides the EU’s programmes, the paper will also analyse the Member States’ 
individual initiatives (section V), which often provide well- organised and efective 
opportunities to access international protection in Europe. Finally, in the conclu-
sions (section VI), the paper will address the various factors – of political, legal 
and practical nature – that have contributed to the scarce success of the European 
common initiatives for the opening of legal entry channels for protection seekers.

II. The focus on legal entry channels 
at the international level

In recent years several voices have raised at the international level in order to 
highlight the importance and the urgency of the creation of legal, accessible 
and afordable mobility options for persons in need of international protection, 
also and especially with regard to the European context. Despite the diversity of 
approach to the matter, the various positions share the basic idea that, essen-
tially, the availability of legal and safe ways of access to international protection 
would be beneicial not only for migrants but also for the States. On the one 
hand, indeed, legal mobility channels would contribute to the safeguard of asylum 
seekers’ life and safety, reducing the need to resort to dangerous journeys and 
smuggling networks; on the other hand, at the same time, States would have the 
possibility to better organise the arrival and reception of migrants, verifying who 
is entering their territory, in this way also providing a response to the increasing 
security concerns of their citizens.

his idea has been expressed, at diferent levels, especially in the framework of 
the United Nations (“UN”). For example, in the New York Declaration for Refu-
gees and Migrants of September 2016,5 the General Assembly, among the possible 
remedies to perilous journeys and the resort to criminal networks of human traf-

5 New York Declaration for Refugees and Migrants, Resolution adopted by the General Assembly on 19  September 
2016 at its seventy-irst session (A/RES/71/1).
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icking and migrant smuggling, identiies the creation and expansion of safe and 
regular pathways for international protection seekers.6

A similar point of view has been expressed on several occasions by the UN Special 
Rapporteur on the human rights of migrants, Professor François Crépeau, who, 
during its 2011-2017 mandate, devoted peculiar attention to the migratory 
challenge in the EU. For example, in his 2013 Regional study on the management 
of external borders of the European Union and its impact on the human rights of 
migrants,7 he highlighted the negative consequences of the strong securitisation 
process of the European external borders. his approach proved to be not only 
damaging for migrants, but also counterproductive, as it increased – instead of 
reducing – irregular lows towards Europe, in this way fostering smuggling rings 
and nurturing the proit of criminal networks. he same conclusions have been 
reiterated by the UN Special rapporteur at the end of his mandate, in his points of 
view on a Long term strategy for human migration of September 2017.8

he issue of the opening of legal channels for international protection seekers 
has been speciically addressed also by the United Nations High Commissioner 
for Refugees (“UNHCR”), which has expressed its concern for the situation in the 
EU, especially with regard to the intense lows across the Mediterranean during 
2014 and 2015.9 For example, in its 2014 Central Mediterranean Sea Initiative 
Action Plan,10 the UNHCR, among other concrete measures to be taken by the EU 
and its Member States in order to deal with migratory lows, speciically suggests 
the creation of “legal alternatives to dangerous irregular movements, including 
resettlement, facilitated access to family reuniication and other protection entry 
mechanisms”.11

he same concepts are reiterated in the document Legal avenues to safety and 
protection through other forms of admission,12 where the UNHCR, referring again 
to the management of the migratory lows across the Mediterranean, critically 
points out the close correlation between more restrictive border practices and the 
consequent diiculty for persons needing protection to access the EU and to seek 

6 Ibidem, Annex II, para. 8, letter e).
7 F. Crépeau, Special Rapporteur on the human rights of migrants, United Nations Human Rights Council, 2013, 
Regional study: management of the external borders of the European Union and its impact the human rights of migrants, 
24 April 2013, (A/HRC/23/46).
8 he UN Rapporteur: we need a long term strategy for human migration, Points of view by François Crépeau, UN special 
rapporteur on the human rights of migrants, available on European Migration Law, 11.09.2017. In order to develop 
and implement a 2035 agenda for facilitating human mobility, the UN Special rapporteur suggests eight speciic 
and achievable goals, the irst one of which, signiicantly, is to “ofer regular, safe, accessible and afordable mobility 
solutions to all migrants”.
9 See, for example, the Statement by Antonio Guterres, United Nations High Commissioner for Refugees, EU Stake-
holders Conference: “An open and safe Europe. What next?”, 29 January 2014.
10 UNHCR, Central Mediterranean Sea Initiative (CMSI) Action Plan, Geneva, 2014, UNHCR.
11 Ibidem, step no.  11. he UNHCR also suggests the use of other protection tools such as humanitarian visas, 
private sponsorship programmes, protected entry procedures and other forms of humanitarian admission from 
speciically identiied regions in third countries.
12 UNHCR, Legal avenues to safety and protection through other forms of admission, Geneva, 2014, UNHCR.
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asylum.13 In its Global Report 2017,14 the UNHCR, although acknowledging some 
progress in the European commitment to international responsibilities toward 
refugees, highlights the persisting problem of the mounting restrictions on access 
to territory and the limited number of safe pathways, calling for more eforts for 
the opening of predictable and credible pathways for admission to Europe.15

he issue of the insuiciency of legal entry channels for persons seeking protec-
tion has been addressed also in the framework of the Council of Europe. hat is 
the case, for example, of the Council of Europe Commissioner for Human Rights, 
Nils Muižnieks,16 who, when assessing the migratory situation in 2014 and the 
response consequently put in place at the European level, denounced the EU’s 
restrictive approach to border controls, highlighting its impact on migrants’ rights 
and considering it as inefective in terms of reduction of lows, highly expensive 
and favourable for human smugglers.17

Also the Parliamentary Assembly of the Council of Europe has called on Member 
States to develop safe routes for people in need of international protection: for 
example, in its 2014 Recommendation on the “left-to-die-boat: actions and reac-
tions”,18 in which European countries are encouraged to increase their eforts in 
terms of resettlement as well as to reach a common approach to humanitarian 
visas.19

Finally, similar considerations have been expressed by the Special Representative 
on Migration and Refugees, Tomáš Boček, speciically appointed in 2016 by the 
Council of Europe Secretary General with the mandate to conduct inquiries and 
gather information on how the fundamental rights of migrants are protected in 
Europe. In his irst report released in February 2018,20 following his fact- inding 
missions in border zones, including Greece, Turkey and Italy,21 the Special Repre-
sentative concludes by pointing out how the issue of the opening of legal path-
ways to Europe “is a central plank to resolving the so- called migration crisis”.22

13 Ibidem, p. 1.
14 UNHCR, Global Report 2017, pp. 110-125.
15 Ibidem, p. 119.
16 N.  Muižnieks, Council of Europe Commissioner for Human Rights, “Ensuring the rights of migrants in the EU: 
from vulnerability to empowerment”, speech at the European Union Agency for Fundamental Rights’ fundamental 
rights conference 2014 “Fundamental rights and migration to the EU”, Rome, 10  November 2014, (CommDH/
Speech(2014)11).
17 Ibidem, p. 3, point No. 1.
18 Council of Europe, Parliamentary Assembly, Recommendation 2046(2014) on the “left-to-die-boat”: actions and 
reactions, 2014.
19 Ibidem, para. 3.2.
20 T.  Boček, First report on the activities of the Secretary General’s Special Representative on Migration and Refugees, 
Council of Europe, February 2018.
21 With regard to Italy, fact- inding visits were conducted in October 2016 in relevant migration- related areas, 
including Sicily and the hotspots of Lampedusa and Pozzallo. he complete report about the missions conducted in 
Italy is available on the Special Representative’s website.
22 Ibidem, p.  21. he report, in particular, highlights the serious repercussions of the lack of legal pathways on 
migrants’ rights, especially with regard to the right to respect for family life, protected under Article 8 of the Euro-
pean Convention on Human Rights, for those who are unable to reach their relatives in Europe in a safe, legal and 
digniied manner.
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In addition to the above- mentioned recommendations made in the frameworks 
of the UN and the Council of Europe, several other opinions have been expressed 
by various NGOs and civil society organisations operating in the protection of 
migrants’ human rights.23 heir common shared thought lies in the criticism for 
the lack of suicient eforts put in place by the EU and its Member States in order 
to create a structured and credible system of legal pathways for persons in need 
of international protection.

III. The debate at the EU level

In recent years, the topic of legal pathways to access international protection 
has increasingly gained attention at the EU level, also in the light of the above- 
mentioned recommendations coming from the international context.24 he 
debate at the EU level, in particular, has been characterised by an initial phase 
of feasibility study and conceptualisation of the possible legal and safe mobility 
options to be activated, especially during the period of very intense migratory 
pressure during 2014-2015, in which the discussions about the creation of a 
common European system have been intensifying.

In this framework, the European Union Agency for Fundamental Rights (“FRA”) 
has been playing a signiicant role in raising awareness about the limited oppor-
tunities for protection seekers to enter the EU in a safe and legal manner, calling 
for a more innovative use of the existing EU legal framework to the beneit of 
third country nationals in need of protection. In particular, in its 2015 study 
“Legal entry channels to the EU for persons in need of international protection: 
a toolbox”,25 the FRA, after having pointed out the main advantages (but also 
the potential risks and disadvantages) of legal entry channels,26 strongly encour-

23 Among others, for example, see the Red Cross EU Oice (see Europe in crisis: facilitating access to protection, 
(discarding) ofshore processing and mapping alternatives for the way forward, Report, 5 February 2016; Protecting the 
dignity and rights of migrants in an irregular situation, (REF.RCEU 07/2016-003), Brussels, 29  July 2016; Access to 
international protection in the EU for people leeing Syria, (REF.RCEU 10/2014-010), Brussels, 10 October 2014; Legal 
avenues to access international protection in the EU, (REF.RCEU 02/2013-001), Brussels, 27 February 2013); Amnesty 
International, European institutions oice (see Position paper on the proposed EU resettlement framework, 15 December 
2016); the European Council on Refugees and Exiles (“ECRE”) (see Protection in Europe: safe and legal access channels. 
ECRE’s vision of Europe’s role in the global refugee protection regime: policy paper 1, Policy Paper n. 1/2017, February 
2017; ECRE’s recommendations on breaking the link with migration control and preserving the humanitarian focus of reset-
tlement, Policy Note n. 1/2016; Europe act now – our recommendations, ECRE, 2014); Caritas Europa (see Recommen-
dations for the development of safe and legal paths to protection in the European Union, Brussels, 19 November 2014); the 
Italian Council for Refugees (“CIR”) (see CIR-Onlus Activity report 2012).
24 G. Noll, J. Fagerlund and F. Liebaut, Study for the European Commission: On the feasibility of processing asylum 
claims outside the EU against the background of the Common European Asylum System and the goal of a common asylum 
procedure, 2002, para. 2.2.4.
25 FRA, Legal entry channels to the EU for persons in need of international protection: a toolbox, FRA Focus 02/2015.
26 According to the FRA, the opening of legal entry channels to the EU for persons in need of international protec-
tion would bring several advantages: a better protection for refugees and asylum seekers; an increase of the level of 
international solidarity, with a relevant contribution to addressing humanitarian crises; signiicant steps in the ight 
against smuggling and traicking; an enhanced level of internal security for the EU and its Member States; a better 
control of immigration; more positive results in terms of integration of lawfully entered third country nationals; less 
need of physical and psychological rehabilitation due to trauma experienced during migration; possibilities to ill 
skills gap and better integration into the labour market.
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ages the EU and its Member States to increase their eforts for the creation of a 
common and structured system of safe and legal pathways to access protection.

he Agency clariies, in particular, that opening a system of legal avenues to 
protection would contribute, de facto, to make the right to asylum set forth in 
Article  18 of the EU Charter of Fundamental Rights a reality.27 Interestingly, 
what emerges from the study is that, at the European level, there is actually a 
number of  safe mobility options for migrants, but they totally lack uniformity 
and harmonisation in terms of use within the Member States. he Agency, thus, 
albeit considering positively the single initiatives individually put in place by 
some Member States, highlights the problem of the lack of a common and struc-
tured approach to the matter at the EU level, calling on the European institutions 
for a remedy.28

he need to increase the availability of legal avenues to reach Europe has been 
underlined also by the Task Force Mediterranean (“TFM”), the ad hoc body 
established by the European Commission in the wake of the so- called tragedy of 
Lampedusa of October 2013 with the mandate to explore possible solutions to 
prevent further migration- related tragedies.29 To that end, the TFM pointed out 
ive main areas of action, one of which was speciically identiied in the “regional 
protection, resettlement and reinforced legal avenues to Europe”.30 In this area of 
intervention, in particular, the TFM encouraged the EU and its Member States 
to foster the cooperation with third countries with the view to increase the legal 
mobility opportunities for protection seekers and to reduce the proits of the 
smuggling networks.31

Another feasibility study, conducted with speciic regard to the issuing of so- called 
humanitarian visas, has been realised by the Committee on Civil Liberties, Justice 
and Home Afairs (“LIBE”) following the mandate given by the European Parlia-
ment to explore and elaborate possible legal migration policies.32 As a result, the 
LIBE committee released the ad hoc study entitled “Humanitarian visas: option or 

27 FRA, Legal entry channels to the EU, op. cit., p. 1.
28 Similar considerations are expressed in the conclusions reached on the occasion of the Fundamental Rights 
Conference 2014 “Fundamental rights and migration to the EU”, organised by the FRA together with the Italian Pres-
idency of the Council of the EU (see FRA, Fundamental rights and migration to the EU: conference conclusions, Funda-
mental rights conference 2014).
29 On 3 October 2013 a boat with around 500 migrants sank of the coast of the Italian island of Lampedusa. he 
Task Force Mediterranean was set up following the Justice and Home Afairs Council of 7-8 October 2013.
30 See European Commission, Communication on the work of the Task Force Mediterranean, of 4  December 2013, 
(COM(2013) 869 inal). he ive main areas of action identiied by the TFM, in addition to the regional protection 
programmes and the opening of legal avenues to Europe, are: cooperation with third countries; ight against traf-
icking, smuggling and organised crime; reinforced border surveillance in the Mediterranean; assistance and soli-
darity with Member States dealing with high migration pressure.
31 Ibidem, Action  2.5. he TFM considers the ight against irregular migration and the opening of legal avenues 
to enter the EU as closely interlinked. Under Article 79 of the Treaty on the Functioning of the European Union 
(“TFEU”), the Union shall adopt measures to combat irregular migration and traicking in human beings: according 
to the TFM, the increase of legal avenues to safely reach the EU may constitute a possible way to reach the objective 
laid down in the Treaty.
32 See European Parliament, Migration: MEPs call on EU countries to share responsibility, Plenary session, Press release, 
17 December 2014.
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obligation?”,33 in which it provides an accurate analysis of the existing EU legis-
lation and practice on the issuing of visas for humanitarian grounds and focuses 
the attention on the possibility to use them as a solution for the access to the EU 
of persons in need of international protection.

According to the LIBE committee’s study, indeed, humanitarian visas may consti-
tute a valid tool of protection for third country nationals, enabling them to 
apply outside the EU for entry on humanitarian grounds and thereby accessing 
the European territory in a legal, safe and digniied manner in order to apply 
for international protection. Conceived as such, the humanitarian visa may serve 
as an implementing tool for the right to asylum protected in the EU Charter of 
Fundamental Rights and as a way for the Member States to fulil and respect their 
human rights obligations. In the light of such considerations, the study concludes 
in the sense that, under EU law, Member States, in certain circumstances, have an 
obligation to issue a visa for humanitarian grounds.34

In the framework of the political debate on legal avenues to access protection 
in the EU among the European institutions, the European Parliament has been 
particularly active, expressing its point of view in a number of resolutions and 
especially highlighting the human rights implications of the problem.35 For 
example, in its Resolution on the situation in the Mediterranean and the need for a 
holistic EU approach to migration,36 the European Parliament encourages a broader 
use of already existing legal mobility options and, especially, the resettlement, 
recalling that, for its implementation, Member States can count on the inancial 
support of the EU.37

Moreover, in its Resolution of 8  March 2016 on the situation of women refugees 
and asylum seekers in the EU,38 the European Parliament addresses the issue of the 
lack of legal pathways to protection with particular regard to the most vulnerable 
categories of migrants such as women, highlighting how they are too often forced 
to resort to dangerous journeys with their children, risking their lives and being 
subject to serious human rights violations.39 Also, in its Resolution on addressing 

33 U.I. Jensen, Humanitarian visas: option or obligation?, study for the LIBE Committee, European Parliament, Direc-
torate General for Internal Policies, Policy department C: citizens’ rights and constitutional afairs, Justice, Freedom 
and Security, European Parliament, Brussels, 2014.
34 As it will be later explained (infra, sec. VI.C.), this is not the conclusion reached by the Court of Justice of the 
European Union, according to which, under EU law, Member States have no obligation – but just a faculty – to issue 
visas on humanitarian grounds.
35 See, for example, European Parliament, Resolution on EU and Member State measures to tackle the low of refugees 
as a result of the conlict in Syria, of 9  October 2013, (2013/2837(RSP)); European Parliament, Resolution on the 
mid-term review of the Stockholm Programme, of 2 April 2013, (2013/2024(INI)).
36 European Parliament, Resolution on the situation in the Mediterranean and the need for a holistic EU approach to 
migration, of 17 December 2014, (2014/2907(RSP)).
37 Ibidem, para.  9. he European Parliament, in particular, calls for a closer cooperation with third countries of 
transit and origin of migratory lows, with the purpose of “guaranteeing the protection of rights for all migrants and 
ensuring safe and legal access to the EU asylum system”. Similar conclusions are reached by the European Parliament 
in its Resolution on the latest tragedies in the Mediterranean and EU migration and asylum policies, of 29 April 2015, 
(2015/2660(RSP)).
38 European Parliament, Resolution on the situation of women refugees and asylum seekers in the EU, of 8 March 2016, 
(2015/2325(INI)).
39 Ibidem, para. 2.
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refugee and migrant movements: the role of EU External Action,40 the European 
Parliament emphasises the importance of fostering the dialogue and the relation-
ships with third countries, whose cooperation may play a crucial role with regard 
to the objective of creating “adequate legal channels for safe and orderly migra-
tion”.41

he European Commission also showed a growing interest in the topic of legal 
entry channels, initially by giving a mandate to conduct feasibility studies and 
analyses on the notion of “protected entry procedures”;42 and then by expressing 
its willingness to promptly make safe mobility options available for asylum 
seekers, especially in the wake of the intense migratory pressure in the Mediter-
ranean during 2014-2015 and of the growing attention of the public opinion. In 
such context, in its 2015 European Agenda on Migration,43 the Commission, when 
articulating the urgent measures to be taken as “immediate action” in response 
to the human tragedies in the Mediterranean, speciically identiied the enhance-
ment of safe and legal ways to reach the EU as a priority. To that end, the Euro-
pean Commission particularly insisted on the need to increase the European 
eforts in terms of resettlement and announced the creation of a EU-wide reset-
tlement scheme funded with EU resources.44

Following the inclusion of the legal avenues among the priorities of the EU’s 
migration agenda, the European Commission has been constantly reiterating 
the importance of the matter, remarking its character of priority on several 
occasions.45 he Commission, in particular, has been insisting on resettlement 
as a decisive measure to alleviate the migratory pressure and as an efective 
and optimal protection tool.46 he Commission also suggested more targeted 
and tailor-made measures, as the creation of certain humanitarian admission 

40 European Parliament resolution on addressing refugee and migrant movements: the role of EU External Action, of 
5 April 2017, (2015/2342(INI)).
41 Ibidem, para. 40.
42 See, in particular, European Commission, Communication on the work of the Task Force Mediterranean, of 
4 December 2013, (COM(2013) 869 inal); European Commission, Implementation of the Communication on the 
work of the Task Force Mediterranean, Commission Staf Working Document, of 22 May 2014, (SWD(2014) 173 
inal). As for the notion of protected entry procedure, according to a study undertaken for the Commission, these 
is deined as “[a]n overarching concept for arrangements allowing a non- national to approach the potential host 
State outside its territory with a claim for asylum or other form of international protection, and to be granted an 
entry permit in case of a positive response to that claim, be it preliminary or inal”. See G. Noll, J. Fagerlund 
and F. Liebaut, Study for the European Commission: On the feasibility of processing asylum claims, op. cit., para. 1.4.
43 European Commission, Communication on a European Agenda on Migration, of 13 May 2015, (COM(2015) 240 
inal).
44 Ibidem, pp.  5-6. Besides the enhancement of resettlement initiatives both at the national and EU level, the 
Commission also invites Member States to develop additional opportunities of legal entry for persons in need of 
international protection, including private/non- governmental sponsorships and humanitarian permits, family 
reuniication clauses, and the adoption of a more lexible visa policy.
45 See, for example, European Agenda on Migration: Consolidating progress made, European Commission Press Release, 
15 November 2017, (IP/17/4484); Europe – the continent of solidarity, Joint Statement on the occasion of Interna-
tional Migrant Day, European Commission Statement, 17 December 2017, (STATEMENT/17/5341).
46 See Communication from the Commission to the European Parliament, the European Council and the Council, 
Commission contribution to the EU Leaders’ thematic debate on a way forward on the external and the internal dimension 
of migration policy, of 7 December 2017, (COM(2017)820 inal), p. 3. See also European Commission, Future-proof 
migration management: European Commission sets out way forward, European Commission Press Release, 7 December 
2017, (IP/17/5132).
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programmes or protected entry channels in favour of speciic groups of individ-
uals facing humanitarian crisis, like the Syrian refugees.47

As the following paragraphs will illustrate, the willingness to open safe and legal 
avenues to access international protection in the EU, expressed through several 
policy documents and declarations released by the European institutions, to date 
has been relected in practice with only very modest results.

IV. Legal entry channels to the EU: 
implemented programmes and initiatives

he EU lacks a structured, credible and protection- speciic system of safe and 
legal avenues to access international protection. Despite the growing focus on 
the topic, to date, existing legal mobility solutions have been mainly put in place 
by Member States individually, outside the EU legal- institutional framework and 
through speciic national initiatives or participating in broader programmes coor-
dinated by international and specialised organisations such as the UNHCR or the 
International Organisation for Migration (“IOM”). At the EU level, common initi-
atives of legal mobility for protection seekers consist in resettlement schemes, 
regional development and protection programmes, humanitarian admission 
programmes and the so- called humanitarian visas.

A. Resettlement: overview and characteristics

According to the deinition of the UNHCR, 

Resettlement involves the selection and transfer of refugees from a State in 
which they have sought protection to a third State which has agreed to admit 
them  – as refugees  – with permanent residence status. he status provided 
ensures protection against refoulement and provides a resettled refugee and 
his/her family or dependants with access to rights similar to those enjoyed 
by nationals. Resettlement also carries with it the opportunity to eventually 
become a naturalized citizen of the resettlement country48.

In general terms, resettlement serves three main functions. Firstly, it repre-
sents an instrument of international protection, which is based on a legal, safe 
and organised transfer of an individual from a State to another. Resettlement, 
however, is not limited to the mere transfer of a person between two countries: it 
implies also and especially the integration of the individual in the socio- cultural 
environment of the receiving State, with particular regard to aspects such as 
cultural orientation, language, trainings and programmes to promote access to 

47 European Commission, (COM(2017) 820 inal), op. cit., p. 7.
48 UNHCR, Division for International Protection, UNHCR Resettlement Handbook, Geneva, 2011, p. 3.
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education and employment. he second essential function of resettlement is 
thus to provide a legal and durable solution both for the protection seeker and 
for the receiving State.49 Finally, resettlement represents a tangible expression 
of international solidarity and responsibility sharing, as it allows a better and 
more orderly management of the migratory pressure and gives the resettlement 
countries the possibility to contribute in terms of global responsibility for refugee 
protection.

Resettlement is not a new instrument: at the international level it has been 
extensively used during the years, especially in war periods or following signii-
cant conlicts and crises, in this way proving itself through history.50 Historically, 
however, while some countries have already a solid tradition in terms of reset-
tlement initiatives, others have been using this protection tool only recently or 
are even experiencing its use for the irst time. In particular, according to the 
UNHCR’s statistical data, in 2016 the United States were the world’s top resettle-
ment country, followed by Canada, the United Kingdom, Australia and France.51 
Traditionally, Scandinavian countries also participate quite actively in the reset-
tlement initiatives promoted and coordinated by the UNHCR.52 As for the overall 
use of resettlement, statistically, although the number of countries ofering reset-
tlement programmes has grown signiicantly in recent years, in general terms 
only a small number of States takes part in UNHCR’s resettlement programmes 
worldwide.53

With regard to the countries of departure of the resettled persons, in 2016 reset-
tlement programmes under the UNHCR took place from 81 diferent countries of 
asylum, involving refugees from 70 countries of origin.54 he three main countries 
of origin were Syria, the Democratic Republic of Congo and Iraq. On the other 
hand, due to the Syrian crisis, the top countries in which the UNHCR carried out 
its main resettlement operations were Jordan, Turkey and Lebanon.55

49 Ibidem.
50 For the evolution of resettlement, its historical development and some relevant examples, see the UNHCR Reset-
tlement Handbook, op. cit., chapter 2.
51 See the UNHCR resettlement data for 2016, available on the UNHCR’s website. As for the United States, however, 
it is already possible to identify a clear drop in the numbers, following the election of Donald Trump and the 
announced restrictive approach with regard to the migration policy. According to the data provided by the UNHCR, 
indeed, from about the 82.000 persons resettled in 2015 and the 108.000 resettled in 2016, in 2017 less than 27.000 
persons were resettled in the United States.
52 Ibidem. On this topic, see also M. Honoré, “Resettlement in the Nordic Countries”, he online journal of the Migra-
tion Policy Institute, 1 September 2003; T. Etzold, “Refugee policy in Northern Europe”, German Institute for Interna-
tional and Security Afairs, SWP Comments, 1 January 2017.
53 According to the data provided by the UNHCR, in 2016, there were 37 active resettlement States worldwide: 
Argentina, Australia, Austria, Belarus, Belgium, Brazil, Bulgaria, Canada, Chile, Croatia, Czech Republic, Denmark, 
Estonia, Finland, France, Germany, Hungary, Iceland, Ireland, Italy, Japan, Republic of Korea, Latvia, Liechten-
stein, Lithuania, Luxembourg, Netherlands, New Zealand, Norway, Portugal, Romania, Spain, Sweden, Switzerland, 
United Kingdom, United States of America, Uruguay. his number has grown signiicantly, considering that in 2005 
there were only 14 resettlement States worldwide. On this topic, see also UNHCR, Frequently asked questions about 
resettlement, February 2017.
54 Ibidem.
55 Ibidem.
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1. Resettlement in the European Union

Resettlement in the EU is still underdeveloped as a common structured strategy, 
although in recent years its importance and visibility have been increasing. Policy 
discussions at EU level have been intensifying, as many considered resettlement 
as a potentially positive and desirable solution in order to deal with the migratory 
challenge,56 as highlighted also, on many occasions, by international actors.57 he 
European Commission, in particular, has always considered resettlement as an 
essential protection and migration management tool, airming and reiterating 
its strategic importance in the framework of the EU common migration and 
asylum policies.58

In the irst place the Commission addressed the conceptualisation of a common 
European approach to resettlement and explored its feasibility, acknowledging 
the existence of individual national initiatives but, at the same time, the complete 
lack of their coordination and harmonisation. Preliminary discussions, carried 
out mainly through the dissemination of strategic and programmatic policy docu-
ments, were followed by the adoption, in the framework of broader migration 
initiatives, of some operational measures also involving resettlement, including 
inancial measures in support of Member States and the establishment of the 
European Asylum Support Oice (“EASO”).59

More speciic policy actions on resettlement were put in place in 2009 with the 
Communication on the establishment of a joint EU Resettlement Programme,60 in 
which the European Commission identiied the strategy and the necessary key- 
passages in order to set up a common resettlement initiative with the objective 

56 For an overview of the development of a common EU policy on resettlement, see P. De Bruycker, E.L. Tsourdi, 
EU asylum policy: in search of solidarity and access to protection, op.  cit., p.  7; H.  Elliot, “Building Knowledge for a 
Concerted and Sustainable Approach to Refugee Resettlement in the EU and its Member States”, Know Reset 
Research Report 2012/01, European University Institute (EUI), 2012; FRA, Legal entry channels to the EU for persons 
in need of international protection: a toolbox, op. cit., p. 7; H. O’nions, Asylum – A right denied. A critical analysis of Euro-
pean Asylum Policy, London, Routledge, 2014, pp. 183-185.
57 See, for example, the recommendations addressed to the EU and its Member States by the Red Cross: Red Cross 
EU Oice, Legal Avenues to Access International Protection in the EU, Position Paper, 27.02.2013; Red Cross EU Oice, 
Resettlement in the European Union, Position Paper, 19.06.2015.
58 Already in its Communication Towards a common asylum procedure and a uniform status, valid throughout the Union, 
for persons granted asylum, of 22 November 2000 (COM(2000)755 inal), the Commision highlighted the potential of 
the use of resettlement in Europe. In the same document, however, the Commission also identiied a number of dii-
culties connected to the development of a common resettlement programme at the European level, including signif-
icant costs and investments, coordination between national and international authorities (such as the UNHCR), 
organisation of diplomatic missions and services, choice of the regions and countries of origin, quotas of persons 
to be resettled in each Member State. For the Commission’s point of view on resettlment in the following years, see 
also European Commission, Communication on Regional Protection Programmes, of 1 January 2005, (COM(2005)388 
inal); European Commission, Green Paper on the future Common European Asylum System, of 6  June 2007, (COM 
(2007)301); European Commission, Communication on Policy Plan on asylum, An integrated approach to protection 
across the EU, (COM(2008)360 inal).
59 EASO was established with Regulation (EU) No. 439/2010, of the Parliament and the Council, of 19 May 2010, 
with the purpose of carrying out practical cooperation activities in the ield of asylum, including support and assis-
tance to resettlement initiatives. According to Article 7 of its establishing regulation, “the Support Oice shall coor-
dinate exchanges of information and other actions on resettlement taken by Member States with a view to meeting 
the international protection needs of refugees in third countries and showing solidarity with their host countries”.
60 European Commission, Communication on the establishment of a Joint EU Resettlement Programme, of 2 September 
2009, (COM(2009)447 inal).
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“to increase the humanitarian impact of the EU”.61 he Commission also clariied 
the essential guiding principles at the basis of the future common EU resettle-
ment programme: the voluntary nature of the participation of Member States, the 
adaptability of the scope of the resettlement programme and its gradual enlarge-
ment, the active involvement of and the close cooperation with relevant interna-
tional actors such as, above all, UNHCR and IOM.62 Following the adoption of the 
necessary inancial and operational implementing measures, the programme was 
inally launched only in 2012, addressing in particular the Syrian refugee crisis 
and being conducted in close cooperation with the UNHCR.63

In following years resettlement received new impulse due the humanitarian and 
migratory crisis in the Mediterranean in 2014 and 2015, which pushed the Euro-
pean Commission to speed up the implementation of its migration policy and to 
mobilise further eforts in order to set up speciic remedies. In this framework, 
in June 2015, just few weeks after the presentation of the European Agenda on 
Migration, the Commission released its Recommendation on a European resettle-
ment scheme,64 calling on all Member States to resettle, over a two-year period, 
20.000 people in need of international protection according to particular condi-
tions and distribution keys.65

In its recommendation, in particular, the Commission acknowledges the signif-
icant lack of balance between the Member States in terms of participation in 
existing resettlement initiatives, thus pointing out that the proposed European 
scheme should “cover all Member States” and should “consist of a single Euro-
pean pledge”.66 To that end, and in order to incentivize a broader use of reset-
tlement, the Commission underlines that Member States should be entitled to 
receive a inancial allocation in proportion to the number of persons resettled in 
their territory. he recommendation also identiies the priority regions for reset-
tlement: North Africa, the Middle East, the Horn of Africa, with a speciic focus 
on the areas already targeted by the EU’s Regional Development and Protection 
Programmes. Finally, in the light of an efective implementation of the scheme, 
the Commission, besides calling upon the experience and the expertise of the 
UNHCR and other relevant international bodies, gives EASO a signiicant moni-
toring and supervising role.

61 Ibidem, para. 3.
62 Ibidem, para. 3.1.
63 Decision No. 281/2012/EU of the European Parliament and of the Council, of 29 March 2012, amending Deci-
sion No. 573/2007/EC establishing the European Refugee Fund for the period 2008 to 2013 as part of the General 
programme ‘Solidarity and Management of Migration Flows’ (O.J. L. 92, 30 March 2012, p. 1).
64 Commission Recommendation on a European resettlement scheme, of 8 June 2015, (C(2015)3560 inal).
65 he distribution key indicated by the Commission is based on four components: a)  the size of the population 
(40%); b) the total GDP (40%); c) the average number of spontaneous asylum applications and the number of reset-
tled refugees per one million inhabitants over the period 2010-2014 (10%); d) the unemployment rate (10%). he 
Commission also clariies that Member States remain responsible for individual admission decisions, following 
adequate medical and security checks carried out by the competent national authorities.
66 Commission Recommendation on a European resettlement scheme, op. cit., paragraphs 3 and 4.
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he Commission recommendation was followed, about a month later, by the 
Council Conclusions of 22  July 2015, deciding to resettle, through multilateral 
and national schemes, 22.504 persons in clear need of international protection.67 
he implementation of this resettlement scheme was regularly monitored by the 
European Commission through periodical reports, the irst one of which, released 
in March 2016, already identiied a number of problematic issues and diiculties 
having a negative impact on the overall functioning of the resettlement scheme: 
the voluntary character of the Member States’ participation in the programme and 
the lack of balance in terms of resettlement eforts; the diversity in the national 
procedures and practices; the well- established experience of some Member States 
on the one hand (e.g. Germany, the Netherlands and the Scandinavian countries) 
and, on the other, the very irst approach with resettlement of others (especially 
those of the Southern and Eastern areas of the EU, such as Greece, Malta, Cyprus 
or Poland and Bulgaria); signiicant diferences in the availability of economic 
resources, reception capacities and services, level of qualiication and specialisa-
tion of the personnel.68

In its last report of September 2017,69 the Commission, although acknowledging 
some progress in the overall implementation of the resettlement scheme, still 
highlighted the persistent problem of the lack of harmonisation in the national 
procedures and pointed out the diferent approach to resettlement adopted by 
Member States.70 he same problematic issues have been recently reairmed by 
the Commission in its Communication on Progress report on the implementation of 
the European Agenda on Migration released in May 2018,71 where it clearly emerges 
the disequilibrium in terms of resettlement eforts among the Member States: 
while thousands of persons have already been resettled to France, Sweden and 
Germany, so far not even a single person has been resettled to Hungary, Poland, 
Slovakia and Slovenia.

67 Council of the European Union, Conclusions of the Representatives of the Governments of the Member States 
meeting within the Council on resettling through multilateral and national schemes 20.000 persons in clear need of 
international protection, Brussels, 22 July 2015.
68 European Commission, First report on relocation and resettlement, of 16  March 2016, (COM(2016)165 inal), 
pp.  17-18. According to the irst report, until 15  March 2016, 4.555 persons were resettled to Austria, Belgium, 
Czech Republic, France, Ireland, Italy, the Netherlands, the United Kingdom, Norway, Liechtenstein, and Switzer-
land.
69 European Commission, Fifteenth report on relocation and resettlement, of 6 September 2017, (COM(2017)465 
inal). According to the report, as of 4 September 2017, 17.305 people were resettled to 22 States under the 20 July 
2015 Conclusions (Belgium, the Czech Republic, Denmark, Germany, Estonia, France, Iceland, Ireland, Italy, Latvia, 
Liechtenstein, Lithuania, Luxembourg, the Netherlands, Norway, Austria, Portugal, Spain, Finland, Sweden, Swit-
zerland and the United Kingdom).
70 According to the report, as of September 2017, seven Member States (Estonia, Finland, Germany, Ireland, the 
Netherlands, Sweden and the United Kingdom) as well as three Associated Countries (Iceland, Liechtenstein and 
Switzerland) had already fulilled their pledges under the 20 July 2015 Conclusions. Nine Member States, on the 
contrary, had not yet proceeded with the resettlement (Bulgaria, Cyprus, Croatia, Greece, Malta, Poland, Romania, 
Slovakia and Slovenia).
71 European Commission, Communication on Progress report on the implementation of the European Agenda on Migra-
tion, of 16 May 2018, (COM(2018)301 inal).
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2. he resettlement scheme under the 2016 EU- Turkey 
Statement and the so- called “50.000 scheme”

In addition to the scheme agreed under the 20 July 2015 Council Conclusions, 
the EU has also put in place another resettlement initiative in the framework of 
the process of cooperation with Turkey, with the view of speciically addressing 
the Syrian humanitarian and refugee crisis and the growing migratory pressure 
towards Greece and its islands.72 Indeed, on the basis of the EU- Turkey Statement 
of 18 March 2016,73 a speciic resettlement scheme was launched with the aim 
of resettling Syrian refugees from Turkey to Europe and with the declared objec-
tive of tackling the low of irregular migration from Turkey and replacing it with 
organised, safe and legal channels to Europe.

he resettlement scheme is based on a so- called  1:1 mechanism, according 
to which, irregular migrants crossing from Turkey to the Greek islands will be 
returned to Turkey, and for every Syrian being returned to Turkey, another Syrian 
will be resettled to the EU directly from Turkey. his resettlement scheme, there-
fore, is an ad hoc, temporary form of safe and organised mobility, adopted on the 
basis of the emergency situation in the Mediterranean, and characterised by a 
speciic and limited geographical and personal scope of application.

According to the data made available by the European Commission in May 2018, 
since April 2016, 13.313 Syrians have been resettled to the EU under the reset-
tlement scheme based on the EU- Turkey Statement, with the participation of 
16 Member States.74 Despite the successful resettlement of thousands of Syrians 
to the European territory, however, this resettlement mechanism has been widely 
criticised, being the subject of great controversy since its adoption. In particular, 
among the various questions debated both in the academic and political contexts, 
the EU- Turkey Statement has raised key issues mainly with regard, on the one 
hand, to its uncertain legal and binding nature and, on the other, to its doubtful 
compliance with human rights obligations established both under international 
and EU Law.75

72 For another initiative undertaken with regard to the persons displaced by the conlict in Syria, see European 
Commission, Recommendation for a voluntary humanitarian admission scheme with Turkey, of 15  December 2015, 
(C(2015)9490).
73 See EU- Turkey Statement, 18 March 2016, Council of the European Union, Foreign afairs & international rela-
tions, Press release 144/16. he EU- Turkey Statement was agreed in the wake of a series of meetings and nego-
tiations with Turkey conducted since November 2015 in order to deepen the Turkey-EU relations as well as to 
strengthen their cooperation in the ield of migration. he EU- Turkey Statement was preceded by the EU- Turkey 
Joint Action Plan of 29 November 2015. In this regard, see European Commission, EU- Turkey joint action plan, Brus-
sels, 15 October 2015, European Commission Fact Sheet, (MEMO/15/5860).
74 Austria, Belgium, Croatia, Estonia, Finland, France, Germany, Italy, Latvia, Lithuania, Luxembourg, Malta, the 
Netherlands, Portugal, Spain, Sweden. See, European Commission, Communication on Progress report on the imple-
mentation of the European Agenda on Migration, op. cit.
75 On this subject, among others, see M.J. Alpes, S.  Tunaboylu, I.  Van Liempt, “Human rights violations by 
design: EU- Turkey statement prioritises returns from Greece over access to asylum”, Migration Policy Centre, Policy 
Brief, Issue 2017/29, November 2017; M.J. Alpes, S. Tunaboylu, O. Ulusoy, S. Hassan, “Post- deportation risks 
under the EU- Turkey statement: what happens after readmission to Turkey?”, Migration Policy Centre, Policy Brief, 
Issue 2017/30, November 2017; E. Collett, “he Paradox of the EU- Turkey Refugee Deal”, Migration Policy Institute, 
2016; B.  Benvenuti, “he Migration Paradox and EU- Turkey Relations”, IAI Working Papers, No.  17/05, January 
2017; A. ̧̇duygu, E. Millet, “Syrian Refugees in Turkey: Insecure Lives in an Environment of Pseudo- Integration”, 
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From the irst point of view, the EU- Turkey “deal” has raised several ques-
tions about its features, both in legal and procedural terms. Doubts have been 
expressed with regard to its nature, being unclear whether the EU- Turkey State-
ment represents an international treaty, thus producing legal and binding obli-
gations for the parties or, on the contrary, just a sort of programmatic docu-
ment, with a mere political value. Further doubts and critical remarks have been 
expressed with regard to the way in which negotiations had been conducted, the 
procedure followed, the subjects involved in the process of creation of the “deal”. 
In this sense, in particular, the issues of transparency, democratic control and 
compliance with the legal- procedural requirements prescribed by EU law (notably, 
Articles 216 TFEU and following provisions) appear as considerably problematic: 
there is a “statement”, agreed in a rather obscure manner, without the involve-
ment of the European and national parliaments, whose exact content and nature 
is hard to grasp.76

While the General Court recently clariied that the “statement” had been concluded 
between Turkey and the EU Member States (and not the EU itself or its insti-
tutions),77 serious questions remain open, especially with regard to the respect 
of fundamental rights obligations. Severe criticism, indeed, has been expressed 
with regard to the impact of the implementation of the EU- Turkey Statement 
on migrants’ fundamental rights, especially, in terms of respect of their right to 
asylum and, as highlighted also at the international level by various NGOs and 
organisations, the principle of non- refoulement.78

A further resettlement initiative has been launched with the so- called “scheme 
50.000”, introduced in 2017 by the European Commission on the basis of its 
Recommendation on enhancing legal pathways for persons in need of international 

Global Turkey in Europe Working Papers, No. 13, August 2016; G. Fernandez Arribas, “he EU- Turkey agreement: a 
controversial attempt at patching up a major problem”, European Papers, vol. 1, No. 3, 2016, pp. 1097-1104.
76 See in particular M.  Den Heijer, T.  Spijkerboer, “Is the EU- Turkey Refugee and Migration Deal a Treaty?”, 
EU Law Analysis, 7 April 2017; S. Peers, “he draft EU/Turkey deal on migration and refugees: is it legal?”, EU Law 
Analysis, 16 March 2016.
77 he General Court, with three orders in the Cases C-208/17 P, C-209/17 P and 210/17 P, NF, NG and NM v Euro-
pean Council, declared its lack of jurisdiction to hear and determine the actions brought by three asylum seekers 
against the EU- Turkey statement. According to the General Court, neither the European Council nor any other insti-
tution of the EU decided to conclude an agreement with the Turkish Government on the subject of the migration 
crisis. he European Court of Human Right, apparently, shared this view as, in dealing for the irst time with a case 
of detention of migrants with the view to implement the EU- Turkey Statement, the Strasbourg judges considered 
it as “un accord sur l’immigration conclu…entre les États membres de l’Union européenne et la Turquie” (ECtHR (1 sect.), 
J.R. and others v. Greece, 25 January 2018, Appl. No. 22696/16, inal since 28 May 2018, §7). For a comment on the 
judgment and its implications for the EU- Turkey Statement, see F.L. Gatta, “Detention of migrants with the view 
to implement the EU- Turkey Statement: the Court of Strasbourg (un)involved in the EU migration policy”, Cahiers 
de l’EDEM, mars 2018; A. Pijnenburg, “JR and Others v Greece: what does the Court (not) say about the EU- Turkey 
Statement?”, Strasbourg Observer, 21 February 2018.
78 See, among others, Amnesty International, A Blueprint for Despair. Human Rights Impact of the EU- Turkey Deal, 
January 2017; Amnesty International, Turkey: No Safe Refuge: Asylum- seekers and Refugees Denied Efective Protection 
in Turkey, 3 June 2016; Human Rights Watch, Q&A: Why the EU- Turkey Migration Deal is No Blueprint, 14 November 
2016; Médecins Sans Frontières, Migration: Why the EU’s Deal With Turkey is No Solution to the “Crisis” Afecting 
Europe, 18  March 2016; UNHCR, Legal Considerations on the Return of Asylum- Seekers and Refugees from Greece to 
Turkey As Part of the EU- Turkey Cooperation in Tackling the Migration Crisis Under the Safe hird Country and First 
Country of Asylum Concept, 23 March 2016.
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protection.79 he Commission calls on Member States to increase their eforts 
in terms of resettlement, in particular by ofering at least 50.000 resettlement 
places to admit persons in need of international protection from third countries 
by 31 October 2019. To that end, on the one hand, the Commission conirms the 
inancial support by the EU and, on the other, reiterates the importance of a close 
cooperation with the UNHCR.80 Finally, the Commission recommendation also 
identiies the priority regions and countries of resettlement, including Lebanon 
and Jordan, with speciic regard to Syrian citizens, and Libya, Niger, Chad, Egypt, 
Ethiopia and Sudan with regard to the situation in the central Mediterranean.

he mentioned resettlement schemes – agreed under the 20 July 2015 Conclu-
sions, under the EU- Turkey Statement of 2016 and the “50.000 scheme” of 
2017 – might be jointly considered as speciic attempts made by the EU in order 
to give impulse to a common and European approach to resettlement. he three 
schemes, however, characterised themselves as ad hoc and emergency- oriented 
initiatives, with an urgent and a temporary nature, adopted as remedies to the 
serious humanitarian and refugee crises in the Mediterranean or in the areas 
concerned by the consequences of the Syrian conlict. he scope of application of 
such resettlement programmes, therefore, appears to be limited from a temporal 
and quantitative point of view (a certain number of persons to be resettled within 
a certain time limit), in terms of geographical space of action (with speciically 
identiied third countries or regions of resettlement) and, in the case of the 
scheme launched under the EU- Turkey Statement, also from a personal point of 
view (speciically addressing the resettlement of Syrians in need of international 
protection).

hese resettlement schemes, moreover, have shown a number of problematic 
issues impacting on their efective functioning. he most signiicant problems 
in this sense, highlighted by the Commission in its periodical reports on the 
implementation of the resettlement programmes, may be identiied in the lack of 
proper harmonisation and coordination in the national procedures and practices, 
with the consequence of a clear disequilibrium among EU Member States in terms 
of resettled persons.

3. he proposal for a Union Resettlement Framework

With the purpose to overcome such problems and with the view of creating a 
more structured, harmonised and efective EU policy on resettlement, the Euro-
pean Commission in July 2016 presented its proposal for a Union Resettlement 
Framework,81 in which it airms the intention to build a permanent European 

79 European Commission, Recommendation on enhancing legal pathways for persons in need of international protection, 
of 3 October 2017, (C(2017)6504 inal).
80 Ibidem, paragraphs 4 and. 6.
81 European Commission, Proposal for a Regulation of the European Parliament and of the Council, establishing a 
Union Resettlement Framework and amending Regulation (EU) No. 516/2014 of the European Parliament and the 
Council, of 13 July 2016, (COM(2016)468 inal).

this jurisquare copy is licenced to Université Catholique de Louvain - Service central des bibliothèques



d0c101a50ba5b89a010c7d1fbbb0054e

2018/3 | |181Journal européen des droits de l’homme
European Journal of Human Rights

ArticlesLegal avenues to access international protection in the European Union

scheme replacing the ad hoc limited resettlement initiatives by providing common 
EU rules and procedures for the admission of third- country nationals in the 
framework of the resettlement process.82

he key point of the proposed mechanism, indeed, lies in the introduction of 
common harmonised provisions, which would rule essential aspects such as the 
admission in the EU of third- country nationals through resettlement, their legal 
status once they have been resettled, the eligibility criteria and the exclusion 
grounds, the rights and obligations for the Member States and the EU inancial 
support provided for their eforts in terms of resettlement.

More speciically, the proposed resettlement mechanism should be based on 
annual Union resettlement plans and on targeted Union resettlement plans: 
while the irst ones have a general scope and are adopted by the Council, the 
others are set up by the Commission with regard to speciic geographical areas 
or speciic nationalities. he plans deine the operational and implementing 
aspects of the resettlement, including the overall number of persons to be reset-
tled within a certain time frame, the resettlement quotas for each Member State 
and the regions or the third countries from which resettlement shall take place. 
Moreover, the proposal establishes a High-level Resettlement Committee chaired 
by the Commission with the mandate to provide political guidance for the imple-
mentation of the Union resettlement framework. he organism is composed of 
the Member States’ representatives and of those of the European Parliament, 
the Council and the Commission, plus the High Representative of the Union for 
Foreign Afairs and Security Policy. Members of UNHCR and IOM may be invited 
to join the Committee’s work.

he proposal sets out a number of eligibility criteria and exclusion grounds, 
whose respect is a precondition to be positively admitted to the scheme in order 
to be resettled to the EU. As for the eligibility criteria, resettlement is foreseen for 
those third- country nationals or stateless persons who have been displaced due 
to a well- founded fear of persecution or due to substantial grounds for believing 
that they would face a real risk of sufering serious harm. he proposal, more-
over, draws up a list of “vulnerability categories”  – among which, in particular, 
those of persons with “socio- economic vulnerabilities” – falling within which, a 
person shall be eligible for resettlement under the targeted Union resettlement 
schemes.83 On the contrary, Member States cannot or shall not resettle a person 

82 See also European Commission, Enhancing legal channels: Commission proposes to create common EU Resettlement 
Framework, Press Release, 13 July 2016, (IP/16/2434).
83 According to the Commission’s proposal (Article 5), persons falling within at least one of the following vulnera-
bility categories shall be eligible for resettlement under the targeted Union resettlement schemes: women and girls 
at risk; children and adolescents at risk, including unaccompanied children; survivors of violence and/or torture, 
including on the basis of gender; persons with medical needs or disabilities; persons with legal and/or physical 
protection needs; persons with socio- economic vulnerability.

this jurisquare copy is licenced to Université Catholique de Louvain - Service central des bibliothèques



d0c101a50ba5b89a010c7d1fbbb0054e

182|Journal européen des droits de l’homme
European Journal of Human Rights

Francesco Luigi Gatta
A

rt
ic

le
s

|2018/3

who falls within the scope of one of the exclusion grounds identiied by the 
proposal.84

As for the procedural part of the new European resettlement mechanism, the 
proposal intends to unify and harmonise the diferent procedural steps for the 
resettlement across the EU and to that end, it introduces two types of resettle-
ment procedures: ordinary and expedited. he irst one relects the resettlement 
standards and practices usually followed by Member States, should be conducted 
on a regular basis and should take no longer than 8 months, with the possibility 
of an extension by four additional months.85 he expedited procedure, on the 
contrary, relects the approach agreed in the Standard Operating Procedures 
guiding the implementation of the resettlement scheme under the EU- Turkey 
Statement and may be activated in cases of speciic humanitarian grounds or 
urgent protection needs, with the view to guarantee a rapid admission to the EU 
territory. Given the expedited character of the procedure, it should be conducted 
within 4 months, period that may be extended by additional two months. In the 
case of the expedited procedure, persons are resettled without a previous refugee 
qualiication assessment being made, therefore, they should be able to apply for 
international protection after their admission to the resettling Member State, 
which becomes responsible for the examination of such an application.

he Commission has wished for the adoption of its proposal for a regulation by 
the end of 2018;86 however the Council and the European Parliament, which 
entered into negotiations at the end of 2017,87 have expressed diferent views on 
the future Union resettlement framework.

84 Article 6 of the proposal identiies obligatory (para. 1) and optional exclusion grounds (para. 2). he obligatory 
exclusion grounds refer to persons for whom there are reasonable grounds for considering that they have committed 
a crime against peace, a war crime, or a crime against humanity (letter a); or they are a danger to the community, 
public policy, security, public health or the international relations of the Member State (letter b); persons registered 
in the Schengen Information System (letter c); persons who have irregularly stayed, irregularly entered, or attempted 
to irregularly enter the territory of the Member States during the ive years prior to resettlement (letter d); persons 
already resettled by another Member State in the implementation of another EU resettlement scheme (letter e); 
persons whom Member States have during the last ive years prior to resettlement refused to resettle (letter  f). 
According to Article 6, para. 2 of the proposed regulation, third- country nationals may be excluded from targeted 
Union resettlement schemes where one of the grounds for exclusion referred to in points (a) or (b) of paragraph 1 
applies prima facie.
85 he ordinary resettlement procedure consists of four main passages: the identiication of the persons to be reset-
tled to the EU, which may be conducted through the referral by UNHCR, EASO or other relevant international 
bodies; the registration of the third- country nationals by the Member States; their assessment in accordance with 
the eligibility criteria and exclusion grounds; the inal decision on their resettlement and on the grant of refugee 
status or subsidiary protection status.
86 See State of the Union 2017, Letter of intent to President Antonio Tajani and to Prime Minister Juri Ratas, 13 September 
2017, pp. 9-10. Similarly, the Commission, in a communication of December 2017, wished for a political agreement 
between the European Parliament and the Council on the Union Resettlement framework to be reached by May 
2018, see European Commission, Commission contribution to the EU Leaders’ thematic debate on a way forward on the 
external and the internal dimension of migration policy, of 7 December 2017, (COM(2017)820 inal), p. 9
87 On 15 November 2017, the Permanent Representatives Committee (Coreper) endorsed, on behalf of the Council, 
a mandate for negotiations with the European Parliament. On the other hand, in October 2017, the European Parlia-
ment, following the examination of the proposal by the Civil Liberties, Justice and Home Afairs Committee (LIBE), 
adopted the decision to enter into interinstitutional negotiations with the Council. he irst trilogue among the 
institutions took place in December 2017, followed by further trilogues in February, March, April and May 2018. For 
further information on the status of the negotiations and for a synthesis of the diferent positions adopted so far by 
the concerned institutions, see the European Parliament’s dedicated webpage.
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As for the Council, in particular, its position has been clearly pointed out with 
regard to some aspects considered as essential for the future regulation, including 
its scope of application, the prerogatives reserved to the various EU institu-
tions, the voluntary nature of the resettlement eforts. First of all, the Council 
has expressed the intention to lay down a EU regulatory framework not only for 
the common resettlement mechanism, but also for other humanitarian admis-
sion initiatives. In this way, on the basis of common harmonised rules for the 
diferent forms of legal entry to the EU, the Council would adopt speciic (not 
annual as proposed by the Commission, but) biennial plans, deining the imple-
mentation of both resettlement and humanitarian admission programmes, estab-
lishing in particular the total number of persons to be admitted into the EU, the 
quotas for each Member State and the regions or the third countries from which 
to operate.88 he Council has also expressed some concerns on the ways in which 
common EU resettlement plans should be set up, especially with regard to the 
proposed Commission prerogatives to adopt delegated acts to supplement some 
elements of the procedure.89

Another focal point highlighted by the Council is the need to clearly state the 
voluntary nature of both types of legal entry mechanisms: Member States’ 
eforts in terms of resettlement and humanitarian admission will have to be on a 
voluntary basis; moreover, they should be inancially sustained by EU funds and 
resources. On this matter, the European Parliament aligns itself with the Council 
for the voluntary participation of Member States,90 although before the Commis-
sion’s proposal, it had expressed its view in the sense of the mandatory nature of 
resettlement, underlining the “need for a permanent Union-wide resettlement 
programme, with mandatory participation by Member States”.91

he European Parliament, however, although agreeing with the Council on the 
voluntary nature of the resettlement, points out that the Union resettlement 
framework, instead of being based on a maximum total number of persons to 
be resettled, should establish a certain numerical target to be reached and even 
exceeded, which should amounts to at least 20% of the global resettlement needs 
according to the data and projections elaborated by the UNHCR. To that end, 
according to the European Parliament, biennial resettlement plans should be set 
up on the basis of speciic and documented humanitarian needs, as identiied by 
the UNHCR and also taking into account the recommendations of the High-level 
Resettlement Committee.

88 See Council, EU resettlement framework: Council ready to start negotiations, press release of 15  November 2017, 
(664/17). See also Council, Reform of the Common European Asylum System and Resettlement, progress report, of 
21 March 2017, (doc. 6851/15, DGD 1B), p. 7.
89 Ibidem, p. 7.
90 Committee on Civil Liberties, Justice and Home Afairs, Report on the proposal for a regulation of the European Parlia-
ment and of the Council establishing a Union Resettlement Framework and amending Regulation (EU) No. 516/2014 of the 
European Parliament and the Council, of 23 October 2017, (COM(2016)0468 – C8-0325/2016 – 2016/0225(COD)).
91 European Parliament, Resolution on the situation in the Mediterranean and the need for a holistic EU approach to 
migration, of 12 April 2016, (2015/2095(INI)), para. 23.
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According to the European Parliament’s position, moreover, the functioning of 
the Union resettlement framework should be governed by guidelines and recom-
mendations coming from the UNCHR, rather than being based on the Member 
States’ political will within the Council. In this way, crucial aspects such as the 
overall number of persons to be resettled, the quotas for each Member State, the 
selection process and the choice of the third- countries or the regions of opera-
tion, should not be based merely on a political logic of cooperation and reduction 
of migratory lows, but be genuinely connected to humanitarian and protection 
needs, as identiied by the statistical studies and projections elaborated by the 
UNHCR: an international and highly- specialised body with recognised compe-
tences in the ield of asylum and refugee protection.

Despite the declared objective of increasing the access to international protection 
and opening legal and safe channels to the EU, the Commission’s proposal has 
been widely criticised.92 he main concern, in particular, lies in the risk that the 
Union resettlement framework may be distorted and used for purposes other than 
those of international protection, becoming a tool for migration deterrence and 
control of migratory lows, rather than a long- standing solution for protection 
seekers.93 he risk of instrumentalizing the European resettlement mechanism, 
in particular, would be directly connected with the cooperation with the third- 
countries involved in the programme: the EU, indeed, would ofer incentives and 
other supportive measures to encourage targeted countries to strengthen migra-
tion control, readmission and deterrence of irregular lows.94

Further problematic aspects of the Commission’s proposal have been underlined 
with regard to the eligibility criteria and the exclusion grounds, which are consid-
ered to be regulated in an unclear and too vague way.95 In particular, it has been 
highlighted that, while the proposal introduces new categories of persons eligible 
for resettlement  – such as those with “socio- economic vulnerabilities”  – at the 
same time they are not provided with a clear and precise legal deinition, with the 
consequence that it would be highly arbitrary for the Member States to decide 
which persons may correctly fall within such categories.96 Furthermore, it has 

92 See, among others, Amnesty International, European Institutions Oice, he proposed EU resettlement frame-
work, Position Paper, 15 December 2016; ECRE, Untying the EU resettlement framework, ECRE’s recommendations 
on breaking the link with migration control and preserving the humanitarian focus of resettlement, ECRE Policy 
Note  #1/2016; Red Cross EU Oice, Recommendations on a Union Resettlement Framework, 14  November 2016; 
see also the Joint Comments Paper on the EU resettlement scheme by Caritas Europa, Churches’ Commission for 
Migrants in Europe (CCME), European Council for Refugees and Exiles (ECRE), International Catholic Migration 
Commission (ICMC Europe), International Rescue Committee (IRC), Red Cross EU oice, Brussels, 14  November 
2016.
93 On the topic of migration management and control, see M.  Garlick, J.  Kumin, “Seeking asylum in the EU: 
disentangling refugee protection from migration control”, in B. Martenczuk, S. Van Thiel (Eds), Justice, liberty, 
security: new challenges for EU external relations, Brussels, Brussels University Press, 2008.
94 ECRE, Untying the EU resettlement framework, op. cit., para. I. See also Human Rights Watch, World Report 2017: 
European Union, January 2017, pp. 2-3.
95 Amnesty International, European Institutions Oice, he proposed EU resettlement framework, op. cit., pp. 2-3.
96 Ibidem. For the same opinion, see also ECRE, Untying the EU resettlement framework, op. cit., para. II.
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been underlined that the role and the competences (and the potential responsibil-
ities) of EU’s agencies involved in the resettlement remain unclear, as well as the 
forms and modes of their interaction with international players as UNHCR and 
IOM, with the consequence of a potential negative impact in terms of coordina-
tion and eiciency in joint actions on the ground.97

In the face of the criticism, the European Commission has reacted by defending 
its proposal and insisting on the crucial importance of resettlement as a key 
protection tool and as one of the main available options in order to deal with 
the migratory pressure as a long-term challenge.98 Opinions on the EU’s reset-
tlement initiatives, however, remain divergent.99 he FRA, in particular, in its 
Fundamental Rights Report 2017,100 although acknowledging a certain degree of 
progress, has considered the European eforts in terms of resettlement as still 
considerably limited, especially when compared with other contexts such as those 
of the United States or Canada, therefore concluding that legal and safe avenues 
to access protection in the EU remain as substantially “illusory”.101

Others have remarked that resettlement initiatives carried out within the EU 
framework should be additional to those already existing at the national level, 
so as to increase the safe mobility options available for protection seekers; in 
any case, moreover, the EU and its Member States should considerably increase 
their eforts in terms of resettlement in order to share a greater part of the global 
responsibility to host and assist refugees.102 To that end, in particular, it has been 
underlined that EU programmes should impose a minimum number of places for 
resettlement, which Member States should be obliged to reach, being otherwise 
subjected to sanctions.103 Finally, according to the UNHCR, the EU programmes, 
in order to be efective and successful, on the one hand would need to be aligned 
and coordinated with resettlement initiatives that are already well- established at 
the international level, and, on the other, should preserve other existing legal 
channels, rather than absorbing them.104

97 ECRE, Untying the EU resettlement framework, op. cit., para. V.
98 See, for example, European Commission, Communication on the Delivery of the European Agenda on Migration, of 
27  September 2017, (COM(2017)558 inal), p.  18; European Commission, High Representative of the Union for 
Foreign Afairs and Security Policy, Joint Communication to the European Parliament, the European Council and the 
Council, Migration on the Central Mediterranean route Managing lows, saving lives, of 25 January 2017, (JOIN(2017)4 
inal), para. 4, p. 11.
99 For an overview of the diferent positions about the EU resettlement framework, see European Parliament, EPRS, 
Resettlement of refugees: EU framework, Brieing, April 2017.
100 FRA, Fundamental Rights Report 2017, available on the agency’s oicial website.
101 Ibidem, p. 133.
102 Amnesty International, he proposed resettlement framework, op. cit., p. 4.
103 ECRE, Untying the EU resettlement framework, op. cit., p. 4.
104 For the detailed position of the UNHCR on the Commission’s proposal, see UNHCR, Proposal for a Regulation 
of the European Parliament and of the Council establishing a Union Resettlement Framework and amending Regulation 
(EU) No. 516/2014 of the European Parliament and the Council UNHCR’s Observations and Recommendations, November 
2016.
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B. Regional Development and Protection 
Programmes

Regional Protection Programmes (“RPPs”) are particular projects inanced by the 
EU and destined to speciic geographical areas in third countries, with the inten-
tion of enhancing their protection capacity by providing durable solutions for the 
refugee population present there. For this purpose, they are conceived as lexible 
“policy toolboxes”, whose characteristics and goals may vary in accordance with 
the peculiar context concerned.105 More speciically, as clariied by the European 
Commission in its 2005 Communication on RPPs,106 these initiatives combine 
elements of diferent EU policies, including humanitarian aid, refugees protec-
tion, migration and development, aiming at enhancing the capacity of third coun-
tries to set up durable solutions in regions where many refugees originate from 
or are passing in transit.

In this sense, RPPs may be considered as a tailor-made tool to address speciic 
refugee situations and as a long-term strategy of delivering protection, with the 
view to guarantee prospects for integration and ofer an alternative to perilous 
and hazardous journeys towards Europe. hese programmes, hence, share a 
similar rationale with the resettlement in terms of setting up durable solutions 
for refugees, ensuring their protection and integration in situations where they 
cannot return to their country of origin. Regional programmes, indeed, might 
involve resettlement components, thus combining aspects of reception, protec-
tion and integration of refugees in a certain region, with the view to facilitate 
their future selection and transfer to Member States through resettlement. In 
this way, such programmes, if put in place in combination with resettlement initi-
atives, might ofer an opportunity to ensure a more orderly and managed entry 
in the EU and a safe and legal access to protection without refugees being at the 
mercy of illegal immigration or smuggling networks.107

105 On this subject, see P. De Bruycker, E.L. Tsourdi, “Building the Common European Asylum System beyond 
legislative harmonisation: Practical cooperation, solidarity and external dimension”, in V. Chetail, P. De Bruycker, 
F. Maiani (Eds), Reforming the Common European Asylum System, Leiden, Brill Nijhof, 2016, pp. 513-515; M. Garlick, 
“EU Regional Protection Programmes: Development and prospects”, in M. Maes, M.C. Foblets, P. De Bruycker 
(Eds), External dimension of EU migration and asylum law and policy, Bruxelles, Bruylant, 2011, pp.  379-383; P.  De 
Bruycker, E.L. Tsourdi, “EU asylum policy: in search of solidarity and access to protection”, EUI Migration Policy 
Centre, Policy brief 2015/06, May 2015; G. Morgese, “I programmi di (sviluppo e) protezione regionale dell’Unione 
europea: uno strumento eicace per i rifugiati africani?”, Federalismi.it, Focus Africa, n. 1/2017. On the European 
Regional and Protection programmes, see also ECRE, Regional Protection Programmes: An efective policy tool?, ECRE 
Discussion Paper, Brussels, January 2015; Amnesty International, EU regional protection programs: Enhancing protec-
tion in the region or barring access to the EU territory?, September 2005.
106 European Commission, Communication on Regional Protection Programmes, of 1 September 2005, (COM(2005)388 
inal). See also the analysis and the comments of the UNHCR on the Communication, UNHCR, Observations on the 
Communication from the Commission to the Council and the European Parliament on Regional Protection Programmes COM 
(2005) 388 inal, 1 September 2005.
107 According to the European Commission, indeed, “the resettlement of refugees from countries in regions of origin 
to EU Member States will be an important factor in demonstrating the partnership element of Regional Protection 
Programmes to third countries”, see European Commission, Communication on Regional Protection Programmes, cit., 
para. 6. On the interaction between resettlement and RPPs, see also European Commission, Communication on the 
managed entry in the EU of persons in need of international protection and the enhancement of the protection capacity of 
the regions of origins, of 4 June 2004, (COM(2004)410 inal).
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he irst RPPs were implemented in the Great Lakes area of Africa (Tanzania)108 
and the Eastern Europe area (involving Ukraine,109 Moldova and Belarus). heir 
irst evaluation report realised in 2009,110 although acknowledging some positive 
results in terms of protection for refugees, overall reveals the limited impact of 
the programmes, also and especially in terms of resettlement. he scarce results 
of these irst RPPs are linked to a number of factors, including their inadequate 
level of lexibility, the limited availability of inancial resources, the insuicient 
engagement of third countries and various diiculties in the coordination with 
other diferent protection and humanitarian actions.111

Following these irst regional initiatives, further RPPs were launched and opera-
tionalized in 2011, involving various areas of Africa: the Horn of Africa Region 
(Kenya, Djibouti and Yemen)112 and the Northeast region (Egypt, Libya and Tuni-
sia).113 hese RPPs were conceived in an expanded and enhanced version, with 
the purpose to achieve a strengthened protection capacity in the third countries 
concerned. In this sense, indeed, the Commission insisted on the importance of 
including resettlement initiatives in the framework of the regional programmes, 
airming that “enhanced resettlement component should be added to each RPP 
as a sign of international solidarity and a key instrument for pursuing orderly 
access to durable solutions in the EU”.114

Starting from 2013, EU’s RPPs destined to speciic regions hit by refugees crises 
were redesigned and replaced by the new Regional Development and Protection 
Programmes (“RDPPs”). As the name in itself suggests, these programmes char-
acterise themselves for a more intense focus on the refugee- development nexus, 
presenting, therefore, a stronger connection between EU’s migration and devel-
opment policies and aiming, not only at ensuring the needs of international 
protection seekers, but also at the support of local host communities, espe-
cially through a more active engagement of third countries’ governments.115 he 
new RDPPs, thus, appear to be conceived as more structured humanitarian and 
protection interventions, aiming at promoting, in a long-term perspective, the 
socio- economic development in a certain region for both host communities and 

108 On this subject, see J. Milner, Two steps forward, one step back: understanding the shifting politics of refugee policy 
in Tanzania, UNHCR, 2013, New Issues in Refugee Research, Paper No. 255.
109 On this subject, see Danish Refugee Council, Building Protection Capacity in Ukraine, Presentation for the ad hoc 
Expert Meeting on Regional Protection Programmes, Brussels 3 July 2007; UNHCR, Support to UNHCR’s Activities 
in Belarus, Moldova and Ukraine, April 2009-September 2011, UNHCR Note; UNHCR, Support to UNHCR activities in 
Eastern Europe in the context of the EU Regional Protection Programme Phase II (MIGR/2011/272 – 415), Minutes of the 
hird Regional Steering Committee, 15 December 2011.
110 See Report from the Commission to the European Parliament and the Council, First annual report on immigration 
and asylum (2009), of 6 May 2010, (COM(2010)214 inal).
111 Ibidem, at 6. See also GHK, Evaluation of pilot Regional Protection Programmes, DG Justice, Freedom and Security, 
a inal report submitted by GHK, 2009.
112 Communication from the Commission to the European Parliament and the Council, Annual report on immigration 
and asylum (2010), of 24 May 2011, (COM(2011)291 inal).
113 Communication from the Commission to the European Parliament and the Council, hird annual report on immi-
gration and asylum (2011), of 30 May 2012, (COM(2012)250 inal).
114 European Commission, Communication on he Global Approach to Migration and Mobility, of 18 November 2011, 
(COM(2011)743 inal), p. 18.
115 On Regional Development and Protection Programmes, see P. De Bruycker, E.L. Tsourdi, Building the Common 
European Asylum System, op. cit., pp. 515-516.
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refugees.116 he new regional programmes should also have an increased focus on 
safe and legal access to EU for refugees, thus presenting a stronger resettlement 
component, as reiterated by the Commission.117

An example of the new programmes is the RDPP launched in 2014 in the frame-
work of the EU’s broader action for humanitarian assistance in response to 
the war and consequent refugee crisis in Syria.118 he programme aims to ofer 
a speciic support to host communities in the Syrian neighbouring countries 
(Lebanon, Jordan and Iraq) by supporting and increasing their economic oppor-
tunities and living conditions;119 in this way combining protection and human-
itarian assistance with development-led strategies.120 Another example is the 
RDPP launched in 2016 in order to address the speciic protection and develop-
ment challenges related to forced and protracted displacement of people in Ethi-
opia.121 In particular, this programme aims, on the one hand, at guaranteeing the 
protection of Eritrean and Somali refugees and, on the other, at fostering their 
gradual and successful integration in the host communities with the view, at the 
same time, to promote the socio- economic growth of both populations.

At present the real impact of RPPs and RDPPs appears to be only partially meas-
urable as they represent still relatively recent initiatives, which, moreover, are 
structurally conceived as long-term strategies and durable solutions. he Euro-
pean Commission, however, has already expressed its intention to insist on such 
programmes, prolonging and reinforcing the already existing projects and setting 
up new initiatives in other sensible areas in terms of refugee protection.122

Overall, however, some concluding remarks may be drawn in the sense that such 
programmes appear still far from guaranteeing a proper and efective level of 
access to international protection in the EU, especially in terms of resettlement 
initiatives. hese regional programmes, indeed, could play a relevant role in this 
sense only if they include a signiicant and credible resettlement component, 
which should be considered as truly primary and relevant, and thus efectively 
supported and incentivized. In efect, an enhanced resettlement component 

116 For an overview of the EU development policy, its evolution and implementation with speciic regard to migra-
tion, see F.L. Gatta, “he EU development policy and its impact on migration”, in G.C. Bruno, F.M. Palombino, 
D. Amoroso (Eds), Migration and development: some relections on current legal problems, Rome, CNR Edizioni, 2016.
117 European Commission, A European Agenda on migration, op. cit., p. 20.
118 See Joint communication to the European Parliament, the Council, the European Economic and Social 
Committee and the Committee of the Regions, Towards a comprehensive EU approach to the Syrian crisis, of 24 June 
2013, (JOIN(2013)22 inal).
119 European Commission, New EU Regional Development and Protection Programme for refugees and host communi-
ties in Lebanon, Jordan and Iraq, European Commission Press Release, 16 December 2013. On this subject, see also 
Tana, he Syrian displacement crisis and a Regional Development and Protection Programme: Mapping and meta- analysis 
of existing studies of costs, impacts and protection, 4 February 2014, Ministry of Foreign Afairs of Denmark, Tana, 
Copenhagen, 2014; R. Zetter, H. Ruaudel, “Development and protection challenges of the Syrian refugee crisis”, 
Forced Migration Review, 47, September 2014; C.  Orchard, A.  Miller, “Protection in Europe for refugees from 
Syria”, Forced Migration Policy Brieing, No. 10, September 2014, Refugee Studies Centre, University of Oxford.
120 On this Regional Development and Protection Programme, see also European External Action Service (EEAS), 
RDDP (Regional Development and Protection Programme for refugees and host communities in Lebanon, Jordan and Iraq), 
8 August 2016.
121 See European Commission, Regional Development and Protection Programme in Ethiopia, 28 April 2016.
122 See European Commission, European Agenda on Migration, op. cit., p. 5.
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seems to be more present – at least in the intentions – in the new RDPPs rather 
than in the irst RPPs. However, there are still problematic aspects, especially in 
terms of adequate availability of resources and proper and active engagement of 
third countries in the setting up of actions and interventions, which are to be 
conducted on their territories.123

In general terms, indeed, the fact that RPPs and RDPPs are conceived as lex-
ible “policy toolboxes” with diferent components, may lead to the risk of a lack 
of coherence and coordination among their multiple actions and objectives. In 
the framework of the current and future regional programmes, in particular, the 
resettlement component might not be regarded as a priority, with a bigger focus 
(and bigger economic resources) being put on other policies and goals, such as 
development and support for the economic growth of local communities. Greater 
attention on other components, therefore, would mean less resources invested on 
resettlement, with the risk of signiicant economic and political energies taken 
away from resettlement and destined elsewhere, with the further consequence 
of a negative impact on the possibility for third country nationals to safely and 
legally access international protection in the EU.

C. Humanitarian visas

In the framework of the debate on the diferent possible solutions to open legal 
entry channels to access international protection in the EU, the so- called human-
itarian visas as regulated in the Visa Code124 have recently been under intense 
discussion. he debate, in particular, has been focusing on the question as to 
whether Member States, under EU law, have an obligation or a mere faculty to 
issue a visa for humanitarian grounds in favour of an asylum seeker whose funda-
mental rights are seriously at stake.

he question has its origin in the EU visas regime and, in particular, in the Visa 
Code, which enables Member States to issue particular visas with limited territo-
rial validity (“LTV”) based on humanitarian grounds. Article 19 of the Visa Code, 
indeed, provides for the possibility to issue LTV visas for humanitarian grounds 

123 his aspect is particularly highlighted in M. Garlick, EU Regional Protection Programmes: Development and pros-
pects, op. cit., p. 385; and in P. De Bruycker, E.L. Tsourdi, Building the Common European Asylum System, op. cit., 
p. 529.
124 Regulation (EC) No. 810/2009 of the European Parliament and of the Council, of 13 July 2009, establishing a 
Community Code on Visas (Visa Code) (O.J. L. 243, 15 September 2009, p. 1). For an overview of the EU visas regime 
and its evolution, see, among others, F. Pastore, “Visas, borders, immigration: formation, structure, and current 
evolution of the EU entry control system”, in N. Walker (Ed.), Europe’s Area of Freedom, Security and Justice, OUP, 
2004, pp. 89-142; E. Guild, D. Bigo, “Policing at a distance: Schengen Visa Policies”, in E. Guild, D. Bigo, Controlling 
frontiers, Ashgate, 2005, pp. 233-263; S. Peers, N. Rogers, EU immigration and asylum law, Leiden, Martinus Nijhof, 
2006, pp.  167-218; A.  Meloni, Visa policy within the EU structure, Berlin, Springer, 2006; S.  Romein, “EU border 
and visa policy: current state of afairs”, in J.W. De Zwaan, F. Goudappel (Eds), Freedom, Security and Justice in the 
EU – Implementation of he Hague Programme, TMC Asser Press, 2006, pp. 23-44; A. Meloni, “he Community Code 
on visas: harmonisation at last?”, European Law Review, 2009, pp. 617 et seq.; S. Peers, “Legislative update, EC Immi-
gration and Asylum Law: the new Visa Code”, European Journal of Migration Law, 2010, pp. 105-131; A. Meloni, 
“Visa Code Regulation (EC) No. 810/2009”, in K. Hailbronner, D. Thym (Eds), EU immigration and asylum law – A 
commentary, Baden-Baden, Nomos, 2016, pp. 169 et seq.
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or reasons of national interest;125 Article 25, moreover, establishes the possibility 
to “exceptionally” issue LTV visas “when the Member State concerned considers it 
necessary on humanitarian grounds, for reasons of national interest or because of 
international obligations”.126 he LTV visa is valid for the territory of the issuing 
Member State only, but, with the consent of other States, it may exceptionally 
be valid for the territory of more than one (but not all) of the members of the 
Schengen area.127

Although the EU visas regime is not refugee- speciic, the LTV visa, so conceived, 
may serve for protection purposes, ofering a potential tool enabling protection 
seekers to reach the European territory in a lawful and safe manner, with the view 
to then apply for asylum once arrived in a given Member State. In this way, the 
procedures for the issuing of a LTV visa are diferent from resettlement or other 
forms of controlled and protected admissions, as only an initial assessment is 
conducted extraterritorially and the inal status determination procedure is then 
conducted directly in the EU after arrival in the given Member State.

In this regulatory framework, the question has been raised about whether 
Member States, under EU law, have an obligation to issue a LTV humanitarian visa 
under certain given circumstances. he question, in particular, has been specii-
cally addressed in the 2014 study “Humanitarian visas: option or obligation?”, 
realised for the LIBE Committee of the European Parliament.128 he study argues 
that, under certain conditions, EU Member States, in efect, have an obligation to 
issue LTV visas due to their refugee and human rights obligations. his solution, 
indeed, in certain situations represents the only way to ensure the respect of the 
EU Charter of Fundamental Rights and its Article 18, which safeguards the right 
to asylum.129 However, as the next paragraph will illustrate, this interpretation 
of the Visa Code, read in the light of the human rights obligations arising from 
international and EU law, was not shared by the Court of Justice of the European 
Union (“CJEU”).

1. A missed opportunity: the case X and X v. Belgium

he question of the possible mandatory nature of the issuing of humanitarian 
visas according to Article 25 of the Visa Code has been matter of further atten-

125 Article 19, para. 4, Visa Code. Moreover, according to Article 33, para. 1, the duration of a visa may be extended 
on humanitarian grounds.
126 Article 25, para. 1, letter a), Visa Code. According to the letter b), a LTV visa shall be issued also when the consu-
late considers that there are justiied reasons to issue a new visa for a stay during the same six-month period to an 
applicant who, over this six-month period, has already used a uniform visa or a LTV visa allowing for a stay of three 
months.
127 Article 25, para. 2, Visa Code.
128 U.I. Jensen, Humanitarian visas: option or obligation?, study for the LIBE Committee, European Parliament, Direc-
torate General for Internal Policies, Policy department C: citizens’ rights and constitutional afairs, Justice, Freedom 
and Security, European Parliament, Brussels, 2014.
129 On this point, see also FRA, Legal entry channels to the EU for persons in need of international protection: a toolbox, 
FRA Focus 02/2015; S. Peers, “Do potential asylum- seekers have the right to a Schengen visa?”, EU Law Analysis, 
20 January 2014.
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tion and discussion on the occasion of the case X and X v. Belgium, decided by 
the Grand Chamber of the CJEU with its judgment delivered on 7 March 2017,130 
which provoked a wide range of reactions and comments.131

he case involved a Syrian family, which, escaping the besieged city of Aleppo, 
managed to reach the Belgian embassy in Lebanon and to submit for LTV visas 
on humanitarian grounds, pursuant to Article 25 of the Visa Code. In this way the 
Syrians intended to legally reach Belgium using the humanitarian visas and then, 
once on the EU’s territory, apply for asylum there. In this context, the Syrian 
applicants claimed that Member States have an obligation to issue a visa for 
humanitarian grounds according to the EU Visa Code, read and interpreted in the 
light of the EU Charter of Fundamental Rights (namely, Articles 4 and 18) and of 
the European Convention on Human Rights (namely, Article 3).

he Belgian authorities rejected the applicants’ request, airming, among other 
arguments, that there was no obligation for the Belgian State to admit them in 
its territory, even if the Syrians in question were “victims of a catastrophic situ-
ation”.132 he case inally brought to a request for preliminary ruling, asking the 
CJEU for clariications about Article 25 of the Visa Code and the possible exist-
ence of a duty for the Member States to issue humanitarian visas due to their 
obligations arising from the EU Charter of fundamental rights.

In its opinion, Advocate General (“AG”) Mengozzi irmly recommended the Court 
to answer in the sense of the existence of an obligation for the Member States: 
national authorities, when adopting decisions in accordance with Article  25 of 
the Visa Code, are indeed applying and implementing EU law and are, there-
fore, obliged to comply with the provisions of the EU Charter of Fundamental 
Rights.133 In the instant case, according to the AG, there is no doubt that the 
issuing of a visa for humanitarian grounds in favour of the Syrian family had to 
be considered as mandatory for the State, as the applicants had no other real and 
available option to seek and obtain international protection in the EU.134

130 CJEU (GC), judgment of 7 March 2017, X and X v. Belgium, C-638/16 PPU, ECLI:EU:C:2017:173.
131 On the CJEU’s judgment in the case X and X v. Belgium, see J.-Y. Carlier, L. Leboeuf, “Le visa humanitaire et la 
jouissance efective de l’essentiel des droits : une voie moyenne? À propos de l’afaire X et X (PPU C-638/16)”, ELSJ, 
gdr-elsj.eu, 20 February 2017; V. Moreno-Lax, “Asylum visas as an obligation under EU Law: case PPU C-638/16 
X, X v. État belge, Part I”, EU Immigration and Asylum Law and Policy, 16 February 2016; V. Moreno-Lax, “Asylum 
visas as an obligation under EU Law: case PPU C-638/16 X, X v. État belge, Part II”, EU Immigration and Asylum Law 
and Policy, 21 February 2017; M. Zoeteweij- Turhan, S. Progin- Theuerkauf, “CJEU Case C-638/16 PPU, X and 
X  – Dashed hopes for a legal pathway to Europe”, European Law Blog, 10  March 2017; C.  Sheridan, A.  Taylor, 
“Looking like a cat, walking like a cat, sounding like a cat but actually being a dog: what the X and X judgment means 
for the scope of the EU Charter?”, EDAL, 5 April 2017; T. Alves, “Humanitarian Visas and the X and X v. Belgium 
judgment (Case C-638/16 PPU)”, Oicial Blog of UNIO, 10 April 2017; H. De Vylder, “X and X v. Belgium: a missed 
opportunity for the CJEU to rule on the State’s obligations to issue humanitarian visa for those in need of protec-
tion”, Strasbourg Observer, 14 April 2017; M.H. Zoeteweij- Turhan, A. Romano, “X and X v. Belgium: the need for 
EU legislation on humanitarian visa”, sui generis, 2017, p. 68; S. Morgades-Gil, “Humanitarian Visas and EU Law: 
Do States Have Limits to heir Discretionary Power to Issue Humanitarian Visas?”, European Papers, vol. 2, No. 3, 
2017, pp. 1005-1016.
132 CJEU, X and X v. Belgium, op. cit., § 21.
133 Article 51, para. 1 of the EU Charter.
134 On the AG Mengozzi’s opinion in the case X and X v. Belgium, see E. Brouwer, “AG Mengozzi’s conclusion in the 
X and X v. Belgium on the positive obligation to issue humanitarian visas. A legitimate plea to ensure safe journeys 
for refugees”, CEPS Policy Insights, No. 2017/09, March 2017; M. Zoeteweij- Turnhan, S. Porgin- Theurkauf, “AG 
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As already anticipated, the CJEU did not share this position and concluded that 
requests for visas for humanitarian grounds with the view to apply for asylum fall 
outside the scope of EU law; consequently the EU Charter does not apply and the 
decision on whether to issue a humanitarian visa – even in cases of possible risks 
for the applicant’s fundamental rights – is left open for the national authorities 
to decide.

he judgment has been severely criticised and, indeed, it appears objectionable, 
not only from an ethical point of view, but also and especially from a strictly legal 
perspective. he main criticism lies in the fact that the State sovereignty has 
prevailed over the protection of human rights, as the Court chose to leave to the 
Member States’ discretionary power the decision on whether to admit an asylum 
seeker on their territory in situations of potentially serious risks for his/her life 
and safety. It seems, in particular, that the Court, when deciding the case, has 
been guided more by political reasons, rather than by legal arguments.

It has to be kept in mind, indeed, that the case involved the delicate issue of the 
admission of third- country nationals on the Member States’ territory, a highly 
sensitive political matter, inserted in the context of the tense debate and tension 
at the EU level for the migratory situation during 2016-2017. he fact that 14 
Member States, together with the European Commission, intervened in the case 
before the CJEU endorsing its position, is a good proof of the importance of the 
matter put at stake.135 Indeed, the solid intervention in the case of such a signii-
cant number of Member States – including, among others, those of the “Visegrad 
Group”, Scandinavian countries, Germany, France, Austria and the Netherlands – 
clearly highlights how the question of humanitarian visas represents a matter 
of great importance for national governments, which are concerned about the 
possible opening of new forms of admission for asylum seekers in their territory 
and are, therefore, highly reluctant to be subjected to speciic obligations in this 
sense.

Member States supported the CJEU’s position in the sense that applications 
for visas on humanitarian grounds made with a view to applying for asylum fall 
outside the scope of the Visa Code and EU law (and, thus, of the EU Charter and 
its Articles  4 and 18), falling therefore solely within the scope of national law. 
According to the governments of the intervening Member States, a diferent 
solution adopted by the CJEU could have produced an unacceptable impact on 
the general structure and functioning of the Dublin protection system, allowing 
third- country nationals to lodge applications for humanitarian visas on the basis 

Mengozzi’s opinion on granting visas to Syrians from Aleppo: wishful thinking?”, European Law Blog, 14 February 
2017; F.L. Gatta, “Il rispetto dei diritti umani impone allo Stato membro l’obbligo di rilasciare un visto umanitario al 
richiedente asilo esposto a rischi per la propria vita e incolumità. – Le conclusioni dell’Avvocato Generale nella Causa 
X e X c. Belgio, C-638/16 PPU”, Eurojus.it, 20 February 2017.
135 he CJEU’s position was endorsed by the European Commission and the 14 Member States intervened in the 
case: Belgium, Czech Republic, Denmark, Germany, Estonia, France, Hungary, Malta, the Netherlands, Austria, 
Poland, Slovenia, Slovakia, Finland.
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of the Visa Code in order to obtain international protection in the Member State 
of their choice. Moreover, according to some intervening Member States, a deci-
sion in the opposite direction by the CJEU would have led to “fatal consequences 
for the EU”, provoking a massive increase of applications for humanitarian visas, 
which would have put embassies and national diplomatic authorities under an 
unbearable strain.136

he CJEU’s reasoning seems to be directly connected with such argumentations, 
which have a clear political character and align themselves with the Member 
States’ concerns.137 his is revealed, indeed, by the Court itself, which, in the 
conclusive paragraphs of its judgment, airms: “to conclude otherwise… would 
be tantamount to allowing third- country nationals to lodge applications for visas 
on the basis of the Visa Code in order to obtain international protection in the 
Member State of their choice, which would undermine the general structure of 
the system established by Regulation No. 604/2013”.138

he judgment X and X v. Belgium is open to criticism as it ofered an important 
opportunity to clarify (and conirm) the legal responsibilities of Member States 
towards persons in clear need of international protection and whose life is in 
danger as a consequence of the absence of legal and safe channels of migra-
tion. he Court, however, “escaped” from the analysis of the matter, not even 
addressing the issue of the lack of legal pathways to access international protec-
tion under EU law, also failing, at the very least, to acknowledge the problem and 
launch a message in this sense to the Member States.

he argumentations about the potential (but not proven) impact of a diferent 
decision of the Court on the functioning of EU’s protection system appear as 
legally irrelevant, having, on the contrary, a merely political nature. Such consid-
erations, in any case, do not seem to take into due account the absolute char-
acter of some fundamental obligations such as the right not to be subjected to 
torture, inhuman or degrading treatment guaranteed by Article 3 of ECHR and 
by Article 4 of the EU Charter.

In general terms, moreover, the conclusion reached by the CJEU in its judgment 
goes evidently against the repeatedly declared objective of opening legal pathways 
to the EU for persons in need of international protection. he Visa Code itself, 
airms its objective of “facilitating legitimate travel and tackling illegal immigra-

136 he Czech Government, in particular, using a particularly alarmist tone, warned the Court against the conse-
quences allegedly resulting from a judgment to the efect that Member States are obliged to issue humanitarian visas 
under Article 25(1)(a) of the Visa Code. See the Opinion of the Advocate General Mengozzi, delivered on 7 February 
2017, X and X v. Belgium, Case C-638/16 PPU, para. 5.
137 See, in this sense, M. Zoeteweij- Turhan, S. Progin- Theuerkauf, CJEU Case C-638/16 PPU, X and X – Dashed 
hopes for a legal pathway to Europe, op. cit.; E. Brouwer, “he European Court of Justice on humanitarian visas: legal 
integrity vs. political opportunism?”, CEPS, 16  March 2017; A.  Del Guercio, “La sentenza X. e X. della Corte di 
Giustizia sul rilascio del visto umanitario: analisi critica di un’occasione persa”, European Papers, vol. 2, No. 1, 2017, 
pp. 271-291.
138 CJEU, X and X v. Belgium, op. cit., § 48.
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tion”;139 the European Parliament, from its part, had already speciically recom-
mended the adoption of a more open and protection- oriented policy on humani-
tarian visas, in particular, explicitly calling on the Member States “to make use of 
any existing possibilities to provide for humanitarian visas, particularly for vulner-
able persons, at Union embassies and consular oices in countries of origin or 
transit countries”.140 Ultimately, the conclusion reached in the judgment appears 
in contrast with the declared intention of the EU to act as a global protection actor 
with regard to migration, not only internally but also in its external actions.

As it has been rightly observed, the choice not to read and interpret the Visa Code 
in the light of the human rights obligations enshrined in EU and international 
law leads to a paradoxical conclusion: an individual who is escaping from serious 
risks of persecution and harm has no choice but resorting to dangerous and irreg-
ular migration channels managed by criminal and smuggling networks, with the 
view to (try to) reach the European territory and then apply for asylum.141

In X and X v. Belgium, moreover, the Court missed an opportunity to clarify 
the deinition and the scope of the so- called humanitarian visa, an instrument 
already existing in EU law and already in use in several Member States. Providing 
guidance with regard to humanitarian visas would have represented the occasion 
to design a more deined regulatory framework and to harmonize the use of an 
important protection tool, avoiding possible disparities in the application of the 
Visa Code by Member States.

In any case, indeed, the CJEU’s judgment does not prevent Member States from 
issuing humanitarian visas, as they maintain the faculty to do so. What the Court 
excludes is that national authorities have an obligation to issue a visa on human-
itarian grounds. However, although Member States have no obligation in this 
sense, according to some authors, they would be subjected to a duty to provide a 
proper reasoning for the refusal to grant a visa on humanitarian grounds, in cases 
where fundamental rights of the persons concerned are potentially at stake.142 
his solution would represent a possible compromise between the two counter-
posed positions at stake: the State’s sovereign prerogatives on the one hand, and 
the protection of human rights on the other.

According to other opinions, Member States, in any case, would be subjected to 
an obligation to issue a humanitarian visa when international obligations with an 

139 Visa Code, recital No. 3.
140 European Parliament, Resolution on the situation in the Mediterranean and the need for a holistic EU approach to 
migration, of 12 April 2016, (2015/2095(INI)), para. 26.
141 De Vylder refers to this as a “Catch 22-situation”, which often de facto results in the impossibility for asylum 
seekers to reach the EU, also due to Member States’ practices aimed at preventing migrants from illegally entering 
their territory, such as enhanced border surveillance and building of walls and fences. See H. De Vylder, X and X v. 
Belgium: a missed opportunity for the CJEU, op. cit. Also, as underlined by Carlier and Leboeuf, “protection, which is a 
right, is conditioned to the crossing of borders, which is a favour”, see J.-Y. Carlier, L. Leboeuf, “Le visa humanitaire et 
la jouissance efective de l’essentiel des droits: une voie moyenne ?”, op. cit.
142 Ibidem, p. 2.
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absolute nature – as the principle of non- refoulement – come into play.143 In this 
sense, even acknowledging that, in normal circumstances, Member States enjoy a 
certain margin of appreciation to decide whether or not to issue a humanitarian 
visa, under speciic circumstances their discretionary power may turn into a posi-
tive obligation.

Signiicantly, this position was already expressed by the Judge Pinto de Albu-
querque in his concurring opinion in the famous case Hirsi Jamaa and Others v. 
Italy144 decided by the Court of Strasbourg in 2012. In his opinion, after having reit-
erated the absolute character of the principle of non- refoulement and of Article 3 
of the ECHR, the judge Pinto de Albuquerque airms that a national visa policy 
has to be conducted in respect of the obligations arising from the Convention. It 
is worthwhile recalling the judge’s words: 

States cannot turn a blind eye to an evident need for protection. For instance, 
if a person in danger of being tortured in his or her country asks for asylum in 
an embassy of a State bound by the European Convention on Human Rights, 
a visa to enter the territory of that State has to be granted, in order to allow 
the launching of a proper asylum procedure in the receiving State. his will not 
be a merely humanitarian response, deriving from the good will and discretion 
of the State. A positive duty to protect will then arise under Article 3. In other 
words, a country’s visa policy is subject to its obligations under international 
human rights law.145

Ultimately, the predominant thought, shared by the author of this article, is that, 
with the CJEU’s judgment in X and X v. Belgium, an important opportunity has 
been missed. Firstly, the case ofered a signiicant occasion to shed light on the 
functioning of an instrument which is already in use in some Member States and 
whose regulatory framework under EU law needs harmonization and clariication. 
Moreover and most importantly, the case X and X v. Belgium ofered the chance 
to develop and increase the use of a relevant protection tool, making available to 
asylum seekers a legal and safe channel to enter the EU.

Indeed, the EU is still struggling to deliver meaningful results with regard to reset-
tlement: the so-far implemented initiatives have shown problems and deiciencies 
and the proposal for a permanent and structured Union resettlement framework 
is stagnating, and the Member States’ political disagreement on migration issues 
does not allow to think optimistically about its inal adoption. On the other hand, 
regional protection programmes still need to be properly implemented and their 
results in terms of legal access to protection, especially through resettlement, 
have been modest so far.

143 E. Brouwer, he European Court of Justice on humanitarian visas: legal integrity vs. political opportunism?, op. cit. 
he author underlines the fact that Article 25 of the Visa Code itself provides the legal basis to issue humanitarian 
visas “because of international obligations.”
144 ECtHR (GC), Hirsi Jamaa and Others v. Italy, 23 February 2012 (Appl. No. 27765/09).
145 Ibidem, concurring opinion of judge Pinto de Albuquerque.
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In such scenario, humanitarian visas could represent an opportunity to ill the gap 
in terms of safe mobility options and international protection opportunities. he 
X and X v. Belgium case, as someone pointed out, could have represented “a mile-
stone in the history of the European Union, opening the door to an important legal 
path of access to international protection in the Member States and improving the 
Europe’s asylum policy”.146 his opportunity, however, has been missed with the 
consequence that, as the next paragraphs will illustrate, legal and safe mobility 
options to access protection in Europe are mainly guaranteed by single Member 
States, through individual initiatives and speciic national admission programmes.

V. The Member States’ individual initiatives: 
the humanitarian admission programmes

Among the various legal and safe mobility channels to access protection in 
Europe, a signiicant role has been played by some EU Member States, which have 
put in place their own initiatives and developed particular humanitarian admis-
sion schemes, acting individually or with the support and assistance of interna-
tional actors such as the UNHCR. In this framework, the term “humanitarian 
admission” may be considered with a broad meaning, encompassing those proce-
dures and schemes through which a certain State admits on its territory single 
vulnerable third- country nationals or groups of them, so as to provide them with 
temporary protection based on humanitarian grounds.147

Humanitarian admission programmes are diferent from humanitarian visas, 
which are granted to individuals outside the receiving State through its national 
embassies or consular services in third countries. Rather, humanitarian admis-
sion programmes present some similarities with resettlement, into which some-
times are indeed integrated.148 In this sense, humanitarian admission initiatives 
may serve as protection tools for a speciically identiied refugee population, or 
a group of individuals, which inds itself in a particularly vulnerable situation 
or in urgent need of protection. Diferently from resettlement, hence, normally 
humanitarian admission programmes do not target individually selected refu-
gees, rather they operate with regard to peculiar group of vulnerable persons, 
such as Syrians.149

In this way, national humanitarian admission programmes may ofer additional 
opportunities to legally access international protection in the EU, especially with 
regard to those individuals who, given the lack of requisites, might not qualify for 

146 T. Alves, Humanitarian Visas and the X and X v. Belgium judgment, op. cit., p. 1.
147 On the topic of humanitarian admission programmes, see FRA, Legal entry channels to the EU for persons in need 
of international protection: a toolbox, op. cit., pp. 8-9.
148 Ibidem, p. 8.
149 On this subject, see UNHCR, In search of solidarity. Resettlement and other forms of admission for Syrian refugees, 
Geneva, 2014; UNHCR, Finding solutions for Syrian refugees. Resettlement and other forms of admission of Syrian refu-
gees, Factsheet, 11 February 2015.
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resettlement under the UNHCR framework or according to other schemes.150 In 
the European context there are several examples of such humanitarian admission 
programmes,151 especially those put in place by Germany and France with regard to 
the issuing of visas for humanitarian grounds in favour of speciic populations.152 
Among these initiatives, the one put in place by Italy – one of the most afected 
EU Member States in terms of migratory pressure – deserves particular attention.

A. The case of Italy:  
the so- called humanitarian corridors

At the end of 2015 Italy launched a speciic humanitarian admission and recep-
tion programme with the view of ensuring a safe and legal way of access for inter-
national protection seekers in particularly vulnerable condition: the so- called 
humanitarian corridors (“corridoi umanitari”).153 Humanitarian corridors are based 
on a joint project carried out by the Italian government together with civil society 
organisations: the Community of Sant’Egidio, the Federation of Evangelical 
Churches and the Waldensian and Methodist Churches on the one hand, and the 
Italian Ministers of the Interior and of the Foreign Afairs on the other.154

According to the agreement signed on 14  December 2015, the humanitarian 
corridors have the following objectives:

1) avoiding dangerous journeys, especially through unsafe boats in the Mediter-
ranean, and prevent the already high number of deaths along this migration 
route;

2) preventing the exploitation of human traickers and the proliferation of their 
business;

3) granting people in “vulnerable conditions” (e.g. victims of persecution, torture 
and violence, children, elderly people, sick people, persons with disabilities, 

150 FRA, Legal entry channels to the EU for persons in need of international protection: a toolbox, op. cit., p. 8.
151 See, for example, Neža Kogovšek Šalamon, “Mass Migration, Crimmigration and Deiance. he Case of the 
Humanitarian Corridor”, Southeastern Europe, vol. 41, Issue 3, 2017, pp. 251-275.
152 France adopted several humanitarian admission initiatives in favour of particular populations or vulnerable 
groups of individuals. For example, starting from 2010, a speciic admission programme has been activated in favour 
of Iraqi Christian refugees based on the issuing of humanitarian visas by French consular authorities in Erbil. More-
over, in 2015, some 3.000  visas were issued by the French authorities in favour of persons belonging to various 
persecuted religious minorities. As to Germany, starting from March 2013, the German government, in accord-
ance with the representatives of the Länder, has launched a speciic humanitarian admission programme (“Human-
itäre Aufnahme”) in favour of Syrian citizens, by providing the reception of 5.000 individuals during the irst phase 
of the conlict in Syria. Between 2013 and 2014 the number of the beneiciaries of the humanitarian admission 
programme has been increased to 10.000 and later to 20.000 persons. Detailed information and statistical data on 
the programme may be found on the website of the German Ministry for Migration and Refugees (BAMF – Bunde-
samt für Migration und Flüchtlinge).
153 See Community of Sant’Egidio, Dossier: What are the humanitarian corridors, on the Community’s dedicated 
webpage; see also Italian Minister of Foreign Afairs, Humanitarian Corridors, available on the Minister’s oicial 
website.
154 A second project was launched in January 2017, on the basis of a protocol signed by the Italian government 
and the Community of Sant’Egidio. In March 2017 a similar project was launched in France: see Communauté de 
Sant’Egidio, “Des couloirs humanitaires pour les réfugiés en France à partir d’aujourd’hui; l’accord signé ce matin à l’Elysée”, 
14 March 2017, available on the Community’s dedicated webpage. In November 2017 the Community of Sant’Egidio 
signed an agreement also with the Belgian government concerning the introduction of humanitarian corridors for 
Syrians, see Communauté de Sant’Egidio, “Couloir humanitaire vers la Belgique pour 150 réfugiés syriens”, available on 
the Community’s dedicated webpage.
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etc.) legal entry on the Italian territory with humanitarian visas, with the 
possibility to apply for asylum;

4) allowing the admission to the Italian territory in a safe and controlled way, as 
the humanitarian visas may be issued after all the necessary controls carried 
out by the Italian authorities.

he programme envisages the protected and organised admission in Italy of 
1.000 persons in need of international protection over a two-year period and, to 
that end, it targets countries with particularly sensitive areas of origin or transit 
of migratory lows: Lebanon (speciically addressing Syrian refugees), Morocco 
and Ethiopia (addressing migrants from Sub- Saharan African countries).155 As to 
the admission procedure, the selection of the beneiciaries of the humanitarian 
corridors takes place directly in the third country concerned, on the basis of a 
preliminary screening process carried out by religious or civil society organiza-
tions and other NGOs. Following this initial phase, a list of potential beneiciaries 
for the admission to the humanitarian corridors is drawn up.

he list of potential beneiciaries is later analysed by the relevant associations 
involved in the project, then is transmitted to the competent authorities of 
the Italian Ministry of the Interior for a further screening. Finally, the Italian 
Ministry of Foreign Afairs and its diplomatic and consular services carry out all 
the necessary controls for the issuing of LTV visas, pursuant to Article 25 of the 
EU Visa Code. he admission of third country nationals in the Italian territory, 
therefore, is preceded by a careful double- checking procedure, carried out irstly 
by the proposing organisations involved in the project and then by the national 
competent authorities.

Humanitarian corridors, however, do not conclude their action with the mere 
admission of vulnerable third country nationals to the Italian territory: the 
programme also focuses on the following phase of reception and positive integra-
tion of the protection seekers into the host society. In particular, selected bene-
iciaries, once safely transferred to Italy, are granted an accommodation and an 
economic aid over the time needed to ile an application for international protec-
tion. To that end, a cornerstone of the project lies in the fact that all the recep-
tion and integration services and operations are managed and funded by the civil 
society organisations, also with the cooperation of several volunteers.156

Humanitarian corridors, ultimately, represent a positive and interesting experi-
ence, which shows that it is possible to guarantee legal and safe entries through 

155 he Project envisages the arrival in Italy of 600 international protection seekers from Lebanon, 150 from 
Morocco and 250 from Ethiopia.
156 Speciic programmes are aimed at facilitating the integration in the Italian social and cultural framework of 
persons arrived through the humanitarian corridors, who are provided with various services, such as learning of the 
Italian language or schooling of minors. hey are also given a copy of the Italian Constitution translated into their 
language, as a welcoming sign but also as a symbolic encouragement to get familiar with the fundamental principles 
and values of the Italian society. On this topic, see Community of Sant’Egidio, Dossier: What are the humanitarian 
corridors, op. cit., p. 2.
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legislative instruments already made available by the European Union. Human-
itarian corridors, moreover, appear as a particularly attractive option, both for 
protection purposes and for the States’ need to control and organise the recep-
tion of third country nationals on their territory. he State, indeed, maintains 
full control of the visa issuing procedures through all the necessary checks, which 
are carried out by its national authorities and, ultimately, it maintains the inal 
decision as to whether to admit or not the concerned third country national on 
its territory.

Another positive element of humanitarian corridors lies in the fact that the 
programme is not limited to the admission of third country nationals to the 
State’s territory, but it pays particular attention also and especially to their inte-
gration in the host society, in this way showing the importance of involving and 
building on the role of civil society in managing migratory and humanitarian 
crises. he programme of the humanitarian corridors, therefore, is a manifesta-
tion of solidarity, which Italy – despite the considerable migratory pressure and 
the diiculties of its asylum and reception system  – has managed to success-
fully organise and put in place, ofering a safe, legal and digniied alternative for 
migrants in order to reach Europe. In this sense, Italy’s example might serve as a 
lesson to be learnt and as a potentially replicable model to be exported in other 
European countries.157

VI. Concluding remarks

Legal and safe solutions to access international protection in the European Union 
remain still underdeveloped. Despite the numerous calls and recommendations 
coming from the international framework and despite the various policy docu-
ments and declarations elaborated within the European institutions and bodies, 
there is still a lack of a well- structured, efective and credible system of chan-
nels for safely accessing international protection in the EU. his may be explained 
taking into account a number of factors of practical, political and legal nature.158

Fist of all, from a practical perspective, the operationalisation of a system of 
legal mobility channels to the EU has been particularly complex, especially due 
to the diiculties in an efective and proper coordination between the diferent 
actors involved. With regard to the diferent European resettlement schemes, in 
particular, multilevel cooperation has proven to be problematic, with the involve-
ment of diferent actors operating in the international, European and national 

157 On 6 December 2017 the experience of the humanitarian corridors was presented and debated at the European 
Parliament, explaining in particular its positive results with the view of possibly replicating or expanding it at the 
European level. On this subject, see Mediterranean Hope, Humanitarian Corridors presented at the European Parlia-
ment, 7 December 2017.
158 For an analysis of the reasons that have impeded and/or slowed down the creation of a common structured 
system of legal entry channels to the EU, see P. De Bruycker, E.L. Tsourdi, Bulding the Common European Asylum 
System, op. cit., pp. 517-519.
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contexts. he interaction among UNHCR, EASO, IOM, national and EU’s diplo-
matic services has not always worked properly, with the consequence of a nega-
tive impact on the overall functioning of the resettlement schemes. Moreover, 
the role and the competences of EASO, which are not clearly deined, have been 
source of confusion.159

Further practical diiculties are directly connected with the level of organisation 
and eiciency of Member States’ diplomatic services and embassies, which, in 
some cases, might not be properly equipped or prepared in order to deal with 
the processing of organised and controlled admission procedures. In particular, as 
clearly showed by the data on the implementation of the European resettlement 
schemes, while some Member States – like the Scandinavian ones – already have 
a long tradition and a solid expertise in the use of resettlement, having thus qual-
iied personnel and eicient services, other European countries, on the contrary, 
have very little experience in the use of resettlement or have never even dealt 
with it before.

he correct processing of applications for particular forms of admission or 
protected entry may be complex, requiring specialised competence, time and 
economic resources. Concerning this last aspect, in particular, some Member 
States have already expressed their concern with regard to the need of additional 
human and inancial resources to be allocated to their embassies and diplomatic 
services for the opening of legal channels to access protection.160

In addition to operational and practical diiculties, the proper functioning of 
legal channels to access protection might be also hampered by legal issues and 
problems, which might be not so easy to solve. he above- mentioned case X and 
X v. Belgium ofers a signiicant example of the possible questions arising from 
the applicability and the use of mobility instruments like the LTV visas for 
humanitarian grounds, as regulated by the EU Visa Code. Indeed, tools for safe 
and legal access to protection, like the so- called humanitarian visas, interact with 
various multilevel normative regimes, giving rise to possible intersection with 
one another: from human rights obligations enshrined in the EU Charter and 
the ECHR, to common legislation on European external borders and rules on the 
entry and stay in the EU, together with relevant applicable national norms.

Political factors undoubtedly play also a very signiicant role in the framework of 
the creation of a European harmonised system of legal entry channels to access 
international protection. Indeed, the lack of a common, solid and widely shared 
view on migration- related initiatives has so far slowed down, or even blocked, 
policy discussions around efective and well- structured solutions. he vast 
majority of Member States, in particular, appears to be focused more on other 

159 ECRE, Untying the EU resettlment framework, op. cit., pp. 3-4.
160 P. De Bruycker, E.L. Tsourdi, Bulding the Common European Asylum System, op. cit., p. 518.
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priorities, like those of internal security and enhanced border controls, where 
national governments have chosen to direct the biggest amount of inancial and 
political energies.

herefore, some Member States consider the various programmes for the opening 
of legal pathways to the EU as scarcely attractive and convincing, perceiving 
them as initiatives which may actually lead to the arrival of additional refugees 
to Europe, without alleviating the current migratory pressure.161 National govern-
ments, thus, might lose the political incentive to support initiatives that, in their 
view, will not bring positive results in terms of reduction of the migratory lows.

States, moreover, are very jealous of the sovereign right to control their national 
borders and decide on the admission of foreigners on their territory. Conse-
quently, some Member States have a particularly sceptical (or even hostile) view 
with regard to “quotas” of asylum seekers to be admitted to the EU and are thus 
extremely reluctant to the idea of being subjected to obligations in this sense. he 
intervention before the CJEU of 14 Member States in the case X and X v. Belgium 
is an emblematic example of the willingness to preserve and defend their preroga-
tives on the one hand, and of the reluctance to assume new obligations concerning 
the admission of third country nationals to their territory on the other.162

To conclude, the EU needs to considerably enhance the eforts in order to open 
and make available more solutions of legal and safe access to its territory for 
international protection seekers. Despite the increasing attention on the matter, 
the EU so far has not managed to successfully implement its strategy of legal 
entry channels for protection seekers, in this way showing great diiculties and 
remaining way behind other contexts like the United States or Canada. Member 
States, indeed, need to ind and reach cohesion and the necessary political will to 
develop alternatives to irregular and dangerous forms of migration. Otherwise, 
in the absence of a credible and well- structured system of legal entry, the funda-
mental rights and values enshrined in the EU Charter and in the EU treaties are 
destined to remain purely theoretical.
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161 Ibidem. On this subject see also M. Garlick, “he potential and pitfalls of extraterritorial processing of asylum 
claims”, Migration Policy Institute, March 2015.
162 J.-Y.  Carlier, L.  Leboeuf, “Le visa humanitaire et la jouissance efective de l’essentiel des droits : une voie 
moyenne ?”, op. cit., p. 2.
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